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Just as the air mail reduces to hours distances for which the pony 
express required days, so life insurance reduces to a matter of minutes 
the work which formerly required years of careful savings. 
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In all matters of incorporation and qualification The Corporation Trust Com- 
pany’s services to the lawyer provide him not only with the sense of satisfaction 
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Putting Law on the Air 
HE Ass tion of the Bar of the City New 
York ha ved with the National Broad- 
asting ‘ 1e elive f a series of 
fiftec ninent yers on “Funda- 
ental e talks re to be given on 
Tuesday « St WJZ and are to be 
¢ telligible to the public. The 
eakers h national figures as 
Charles |] é john W Davis, George W. 
\Wickers] M. Beck, Henry W. Taft, Wil- 
iam JD. | Marshall, Paul D. Cravath, 
judge rede e al U. S. District At- 
torney (| ttl Che st address was 
Pive Pu eve 2 M: 1 6 by Hon. Louis 
Mars! kk é “What is 
e ( Che dates s ibjec ts for the 
¢ the series are as follows: 
[arch 13—I erty 1 License, by the Hon- 
ible ( ( S. Attorney for the 
Si é N } March 20th—The 
Living | lve Frederick E. Crane, of the 
New ¥ Appeals; March 27—Birth of 
e H e James M. Beck, 
m« S ral of the United States; 
A Charte \pril 10—Habeas 
( ree Departments of Govern- 
i States; May 1—Su- 
€ e | La M S Federal sill of 
Rights S ind Seizure; May 22— 
Fou ent t: May 2 Due Process of 
Law: |i Speech; June 12—Inter- 
nati es the speakers who 
will deliver t even last-named talks will be 
al un 
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Bankruptcy Referees’ Code of Ethics 
HE Code of Ethics adopted by the National 
Association of Referees in Bankruptcy at the 
29 and 30, 192 
been published in the official organ of that body 
The Pre- 
Association fully 


meeting held at Buffalo, Aug. 7, has 
and contains matter of general interest. 
that while the 


scribes to and accepts in every particular, so far as 


amble states sub 
the Canons of Ethics adopted by the 
that 


law, 


applicable, 


American Bar Association, yet it recognizes 
there are distinctive features in bankruptcy 
procedure and administration which require particu- 
Article V, 


“Maintenance of Right Relation- 


lar consideration and treatment. which 
its title 


is the most important. 


has 


as 
ships,” It contains among 
other things a declaration against so-called bank 
ruptcy rings. The entire article is as follows: 

“If right 
connections herein specified,— 


relations are to be maintained in the several 


“(a) With the Judge—He shall promptly hear, determine 
and report upon matters referred to him by the Judge 
With the Department of Justice—He shall will- 


ingly and cheerfully give every assistance to the Department 


“(b) 


of Justice in making its examinations of his offices as provided 
by 
such information as it may require. 


law, and shall give to the Department from time to time 


“(c) With the other Officers and the Employes of the 
Court—(1) He shall cooperate courteously and effectively 
with the other officers of the Court in expediting the work 


of his office. 


(2) He shall in the appointment of receivers, and in 
authorizing the employment of auctioneers, investigators, audi- 
tors and others, be governed by no other consideration than 
the speedy and economical administration of estates and shall 
exact of them efficient service and complete and prompt re 
ports. 


“ 


shall 
ve same care, show the same consideration, require 


(3) In the clerical assistants he 


employment of 


exercise tl 
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ompensation, as he would 
yyer in any other capacity. 


the same service and pay the same 
as a fair, considerate and just empl 

“(d) With Attorneys—(1) He shall not authorize the 
employment of counsel unless actually necessary 

“(2) He shall not tolerate divided or ‘split’ fees, so- 
called, between attorneys, (except between attorneys appear- 
ing jointly of record), between attorneys and officers and em- 
ployes of the Court, or between such officers and employes or 
either of them. 

“(3) He shall discourage the ition of claims for the 
purpose of attempting improperly to control the administration 
of estates. 

“(4) He shall do everything in his power to break up 
any combinations, which have for their object the improper 
control of the administration of bankrupt estates. 

“(e) With Creditors—(1) He shall administer estates with 
absolute impartiality as between claimants in accordance with 
their legal rights as they may be made to appear, and pur- 
suant to his oath of office, ‘do equal right to the poor and to 
the rich,’ constantly having in mind that each estate is be 
fore him for rightful disposition and that it is of no concern 
to him, whether it goes to secured, priority, or general cred- 
itors, to reclamation petitioners or to others, as long as it is 
distributed in accordance with rights prescribed by law 

“(2) He shall always remember that the property he is 
administering is, generally speaking, the property of the cred 
itors; that he is in a sense their steward and bound to handle 
it for them as expeditiously and economically as possible; and 
that this means that he shall not receive himself nor permit 
anyone else to receive from any estate under administration 
anything more than is honestly, fairly and legally deserved 

“(f) With Bankrupts—He shall, at all times, bear in 
mind that the Bankruptcy Act was enacted as much for the 
relief of worthy bankrupts as for the benefit of creditors, and 
shall show due consideration to. those who shall appear 
worthy; but as to the obviously unworthy—the fraudulent, 
the liars and the cheats—he shall spare no effort to expose 
them and to bring them to justice 

“(g) With his fellow Referees—He shall co-operate fully 





with his fellow Referees in securing the best possible admin- 
istration of the Bankruptcy Act. 

“(h) With the Public generally—He shall 
times from relations, however honorable, which, because of 
their appearance, give to the public an unfavorable impres- 
sion of the Bankruptcy Court, and shall do all he can, through 
proper contacts with the public, to remove any prejudice 
which may exist against the Act or the Court, ever bearing 
in mind that his office is a high public trust with service as 
its chief attribute.” 


abstain at all 


Prelegal Education 


N the December 1, 1927, issue of “The Lawyer 

and Student” appears an editorial entitled “Pre- 
legal Education”, the opening sentence of which 
states: “The American Bar Association recently 
has reversed its position as to prelegal educational 
requirements of applicants for admission to the 
bar.” This statement was founded on misinforma- 
tion as to the action taken by the American Bar 
Association at its last meeting. 

When attention was called to this misstatement, the 
editor of “The Lawyer and Student’’ replied as fol- 
lows: 

“We were supplied with a multigraphed or mimeographed 
interpretation of the Section’s recent action, which interpreta- 
tion ran along the lines followed by me in the editorial you 
criticize. We now have reason to believe that this material 
was sent from an interested source, though I had no such 
reason at the time of writing and thought it came from the 
American Bar Association itself.” 

It is needless to say that the statement referred to 
did not come from the American Bar Association or 
anyone officially representing it. The resolution in 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Main 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 
Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 


Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 


Corporations. 
Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Trust Buikding 900 Market St. Tel. Wilmington 132 
Wilmington, Delaware 


Price $3.00 Postpaid 

















1908 1928 


All Law Books of All Publishers 


We respectfully solicit your orders for the fol- 
lowing new and important publications, as well as 
any other books you might contemplate purchasing 
Cooley’s Briefs on Insurance, 2nd Edition, 

8 Volumes, 1927-28..... ea $ 75.00 
Jones on Mortgages, 8th Edition, 4 Vol- 





Sen BO08. cic Bo n008 aie 36.00 
McQuillin on Municipal Corporations, 2nd 

Edition, 7 Volumes, 1928..... 70.00 
Morse on Banks and Banking, 6th Edi- 

tion, 2 Volumes, 1928.... 20.00 
Thompson on Corporations, 3rd Edition, 12 

Volumes, 1927-28 ....... : 120.00 
United States Code Annotated, 60 or more 

ND s dns dexias ee «hao ue's 200.00 


Photographic Reprint of the First 22 Vol- 
umes of the Florida Supreme Court Re- 
ports, bound in 5 Books... 90.00 

Photographic Reprint of the United States 
Supreme Court Reports, 271 Volumes, 
bound in 28 Books......... : 

New Digest of the U. S. Supreme Court Re- 
ports, to be published in 10 Volumes, pre- 
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question which passed at the Buffalo meeting was 


as f< yc ws: 


“Be it further resolved that the several states be urged, 
rough the Counc Legal Education and Admissions to 
e Bar, to provide stated times and places for pre-legal 

examinations to be held by the university of the state or by 
the board of law examiners thereof, for those applicants for 
admission to the baz liged to make up their preliminary 
jualifications outside credited institutions of learning.” 


Instead of being a reversal of the position pre- 
iously taken as t lege work, it was in fact merely 
a restatement he position previously taken by the 
Conference of Bar Association Delegates at their meet- 
ing in February, 1922, at which they formally approved 
the American B Association standards and recom- 
mended them for adoption by the various states. 

In presenting the resolutions approving the Ameri- 

Bar Associat standards at this conference, sev- 
eral added resol ns were offered among which were 
the following 

; Further ’ elieve that law schools should not be 
perated as comm ente and that the compensation 
1f any officer or member of its teaching staff should not 
depend on the n f students or on the fees received. 

‘s Since the do with the admin- 


rprises, 


] protesss n has t 


stration of the law, and since > public officials are chosen from 
ts ranks more fr ntly than from the ranks of any other 
rrofession or busit is essential that the legal profession 
hould not become the monopoly of any economic class. 

“6. We endorse the American Bar Association's standards 


for admission t e bar because we are convinced that no 
such monopoly will result from adopting them. In almost 
every part of tl ntry a young man of small means can, 
by energy and perseverance, obtain the college and law-school 
education which andards require And we understand 
that in applying the rule requiring two years of study in a 
ollege, educational rience other than that acquired in an 
American college + in proper cases, be accepted as satisfy- 
ing the requirement the rule, if equivalent to two years of 


college work.” 


The Chairn f the Conference of Bar Associa- 


tion Delegates in introducing the resolutions said: 

“I only wish t that I think you will find within these 
resolutions an answer many of the arguments offered here, 
offered with the thought that they were opposing the program 
as a whole It is ly to meet those suggestions that this 
resolution is put in the form that has been adopted.” 


The understanding as to two years of college work 
which was expressed in these resolutions has been 
recognized by the American Bar Association since their 
adoption. Nor has there been any attempt to make any 
different interpretation of the rule since that time. The 
resolution passed at Buffalo last September has 
strengthened rather than weakened the present rule by 
providing a definite method of testing the work offered 
as equivalent to work actually done in a college. 
H. C. Horacx. 


WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the 
following places 

New York, Brentano’s, 1 W. 47th St. 

Chicago, Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Detroit, 1550 Wood- 
ward Ave. 


Mich.—John V. Sheehan & Co., 


Baltimore, Md.—The Norman, Remington Co., Charles 


St., at Mulberry. 
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New and Interesting Law Books 


THE LAW OF TERRITORIAL WATERS 
AND MARITIME JURISDICTION, 1927.... 


The Nature and Extent of Civil and Criminal 
Jurisdiction in Marginal Seas as evidenced by 
Decisions of National and _ International 
Courts, Statutes, Treaties, State Papers, Text 
Writers and General Principles of Interna- 
tional Law, with Commentaries and a Pro- 
posed Code, by Dr. Philip C. Jessup, LL.B., 
Ph.D. 


JONES ON MORTGAGES, 8th edition, 
4 vols, 
Including Foreclosure and Redemption, Trust 
Deeds, Real Estate, Mortgage Bonds, Real 
Estate Preferred Stock, Forms for all States, 
by Judge Leonard A. Jones. 


COOLEY’S BRIEFS ON INSURANCE, second 
ee ae EG TL cnc conncdepeencecest 


This great work has been entirely revised by 
Mr, Cooley, A complete brief on every phase 
of the contract of insurance, with extended 
discussions of the exceptional as well as the 
usual phases and of the law as applied 
thereto, 


Bees See OF CA Misc ecescccvasces sce 


The only outline story of how Law came into 
existence, developed through the ages, and 
why it plays such a part in our life today, 
Written with humor and understanding by a 
leader of his profession, John M. Zane. In- 
troduction by J. M. Beck 


DONOVAN’S MODERN JURY TRIALS AND 
ADVOCATES, 1924 
Containing condensed cases with Speeches of 
American Advocates. Illustrated with half- 
tone portraits, by Joseph W. Donovan. 


THE PROFESSIONAL IDEALS OF THE 
Re ED GEE ee bile ohhh bak saelbewtbches thee oe 
A Study of Legal Ethics, A Text Book for 
Law Students. A Guide for Grievance Com- 
mittees. A Handbook for the practising At- 
torney, by Henry Wynans Jessup. 


RATIONALE OF PROXIMATE CAUSE, 1927 


The most important contribution to the law 
of Torts that has been made in many years, 
by Leon Green. 


HINTS ON THE TRIAL OF A LAWSUIT, 1927 


Foreword by John Henry Wigmore, In pre- 
paring this work the author has tried to keep 
in mind the lawyer recently admitted to the 
bar, who seeks information to prepare himself 
for trial work. By Rolla R. Longenecker. 


MASON’S UNITED STATES CODE, 
3 vols. ; 
Presenting the new U. S. Code of Laws and 
many other valuable features. Complete an- 
notated Statutes with Index and Tables. Now 
ready for delivery, price $45.00. Continuation 
Service, per year $10.00. Four year Cumulative 
Supplement when issued, extra $5.00. Terms 
$15.00 down and $10.00 a month. 5% discount 
check with order. 


1927, 


1928 36.00 | 


75.00 


7.50 


5.00 


4.00 





A. JENNINGS CO., Inc. 


150 Nassau Street, New York, N. Y. 
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The Disregard of 
The Corporate Fiction 


and 


Allied Corporate Problems 


BY 


I. MAURICE WORMSER 


A.B., LL.B., LL.D. 
Professor of Law, Fordham University School of Lau 





CONTENTS 
Disregard of the Corporate Fiction—When and Why. 
Piercing the Veil of Corporate Entity. 
Voting Rights and the Doctrine of Corporate Entity. 
Legal Status of Joint Stock Associations. 
Power of a Corporation to Acquire its Own Stock. 
Legality of Corporate Voting Trusts and Pooling Agreements. 


May the Courts Compel the Declaration of a Corporate Dividend? 





“Moreover, as I have said, it is a readable book, written in a delightful style. The chief 
attraction, however, to me is the inspiration and the push which come from the author’s stat« 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward 
not backward. Every lawyer and student should at least read the chapter on the “Disregard 
of the Corporate Fiction.” 

FREDERICK E. Crane, 
Court of Appeals of New York 


“T know of no other law book which has so clearly and concisely treated of all branches of 
these problems as does Professor Wormser’s small but comprehensive work. Its reference t 
the cases will appeal to the profession and its clarity of statement ought to be recognized by ley 
readers who are interested in the subject matter. And is there any one engaged in bus 
who is not so interested ?’ 

Russe_t BeNnencr, 
Formerly Justice N. Y. Supreme Court, 
Now Official Referee of Supreme Court, Second Judicial Department 





Price $2.50 postpaid 
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A NEW PROFESSIONAL 


PSYCHOLOGY 





ESSENTIAL 


FOR LAW REFORM 


aditio1 Hesitancy to Change Should Not Deter Lawyers from Drastic Revision of 
Some of Bases of Professional Life—Cases in Which Jury System Is Ineffec 
tive—Popular Misconception of Subject—New Attitude Toward Law of Evi 
Suggested — Judges’ Power to Function Properly Should Be 


red—Waste of Time and Money in Futile Appeals — The 


“Will to 


Reform’’* 


By Hon. JosepH M. PROSKAUER 
mn of Supreme Court of New York, First Department 


tatut I rule it mus 


ORKA aw reform will not be ac- 
com] merely by specific change in 
It must rest largely on a 


in the group psychology of the 


egal profession toward its function and of the lay 
sychological att le toward the administration 
f justice 

' By way of pre e let me say that I disclaim any 
intent to at r bar. A great difficulty in 
th uw reform has always been a 


pinion to describe 


every < é ‘-t of a member of the pro- 
fession as at k upon his fellows. Constructive 
self-criticis! not be so interpreted. The 
conservat yers 1S at nce their strength 
and their wea They must to an extent be 
conservativé It their function to maintain and 


preserve the ru f conduct by which men must 
live and deal th one another, acquire property, 
ontract, and ¢ personal freedom and liberty. 
The rules of life cannot be arbitrarily changed from 
day to day Me ive acted in reliance upon them. 
They look to the v to safeguard them in this just 
reliance. Not ir conservatism kept us from 
tremendous acl ment in the adaptation of the 
substantive the common law to the myriad 
novel activit lern life and from success 
for the most part in preserving the balance of right 
and obligation tween man and man in the new 
complexity of ter rary civilization. 

We! t e less, realize that our natural 
conservatisn t y unduly retarding the accom- 
plishment of tial reforms. We lay no claim 
to perfection t we should see to it that our tra- 
ditional hesitat to change shall not deter us at 
this juncture f1 irastic revision of some of the 
bases of ou 


ssional life. Formulating the 
warning st, Dean Pound’ has pointed 
out that “the thor of the Mirror of Justices set 
it down as a! ise that Englishmen were no 
longer permitte t try issues of fact by battle” ; 





that “when we m credit for the development of 
commercial | t the end the eighteenth and 
in the nineteenth century, and admire the effective 
strokes of Mansfield to make straight the paths of 
justice in comme! | affairs, we must not overlook 

*Address before tior B the City of New 
; - The Pr f Law. 12 Amer. Bar Assn. Journal (1926) 


that one of the most liberal of American lawyers 
resisted adoption of the common law for his state, 
as of the time of the Revolution, because of objec- 
tion to what he called ‘Mansfield’s innovations’.” 

We must not let this tendency make us deaf 
to the lay appeal for readjustment of legal machin- 
ery. In November of last year a great metropolitan 
newspaper® stated editorially: “Steadily the current 
of lay opinion swings to the belief that if tangible 
reforms are to take place in American criminal 
jurisprudence laymen and not lawyers in legislative 
office will have to be depended upon.” Another 
great newspaper’, extending the subject matter of 
its discussion to the non-criminal law as well, asks: 
“Will the bar choose rather to be driven in a direc- 
tion where it ought to lead?” 

In the middle of the nineteenth century the 
British bar was confronted with similar problems. 
We may look to the course of English law reform 
for helpful guidance. While English justice today 
is far from perfect, it cannot be gainsaid that thei 
system excels our in flexibility and in the practical 
adaptation of the machinery of justice to a speedy 
and effective judicial determination. The impetus 
to law reform in England came from the philo- 
sophic writing of Bentham. By 1825 the lines of 
cleavage between laymen and lawyers had become 
definitely marked. The struggle for reform became 
a contest between them. The Westminster Re- 
view* stated that “so successful have been the ar- 
tifices of lawyers, that Englishmen have hitherto 
almost universally believed the assertion of Sir 
William Blackstone, that these inconveniences (the 
delay, vexation, and expense of English judicature) 
are the prices we necessarily pay for the benefits 
of legal protection.” Later it attributed the tech- 
nicalities of pleading to the selfishness of the profes- 
sion, saying’ : “Not a formality is there which serves 
not as a pretext for charges; and scarcely a moment 
of delay which is not contrived to minister either 
to the ease or the profit of lawyers, if not to both.” 
The Edinburgh Review® warned that “Old men 
may indeed for a season stay the plague of 
improvement. But their night is far spent. The 
day is coming when there must be a vigorous and 


2. New York Sun, November 16, 1927. 

3. The Evening World, October 3, 1927. 

4. Westminster Review, Vol. 4, pp. 60-88, July, 1825. 
5. Westminster Review, Vol. 6, p. 40, July, 1826 


6 Edinburgh Review, Vol. 45, p. 481, March, 1827. 
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unsparing revision of the whole administra 
tion of justice in this country.” 

The force of these storm clouds of reform born 
in the philosophy of Bentham were at first but dimly 
seen by the profession. Their blindness points a 
portentous warning to the profession of today. The 
Jurist’ retorted that it was an incalculable benefit 
“that in the length of time which must elapse before 
a cause can be decided in that court, passions have 
time to cool, the angry feeling that prompts to 
litigation may subside, and if there are some ob- 
stinate spirits who are disposed to fight to the last, 
their ability to carry on the warfare is put at an 
end by the ruinous expense of the long-protracted 
contest.” 

The initial timid proposal of Lord Brougham, 
representing the more enlightened elements at the 
bar, was the conventional panacea for every judicial 
emergency—an increase in the number of judges 
This solution lawyers could “contemplate with 
equanimity, for it required no change whatever in 
familiar practices and offered the additional attrac- 
tion of more judicial appointments. But the British 
public,” continues Professor Sunderland,’ “with its 
strong business sense, refused to believe that the 
true remedy for defective machinery was the em 
ployment of more engineers to keep it going.” 

By the end of 1850 the battle lines were def- 
initely formed. The London Times® sounded this 
slogan: “If the minds of legal men are to be for- 
ever perversely directed to the past, if they will not 
divest themselves of old prejudices and accept new 
views and ideas suited to the exigencies of the 
present times, the public must be content with the 
attempts made by laymen to improve a system 
which cannot longer be permitted to remain in its 
old and mischievous condition.” “Let the bar look 
to it in time.’””° And again, a few months later’ it 
warned that “There would seem to be something 
in the profession of the law which blinds its votaries 
to the defects of any system which they are called 
upon to administer. The example of their 
fathers, the tone of the treatises from which thei: 
knowledge is derived, the authority of the judges, 
the very atmosphere in which they practice—all are 
calculated to withdraw the minds of lawyers from 
any endeavors to reform the law 

The Westminster Review" joined the chorus, 
proclaiming that “The mental accumulations which 
are the skill of the judge and the lawyer in their 
art, are heaps of prejudices, things prejudged, and 
stumbling blocks, when they begin to investigate 
procedure as a science. We want, therefore, 
men of business, men of the world, and men accus- 
tomed to broad scientific researches associated with 
lawyers in this work.” 

The bar of England did not sufficiently heed 
the warnings, and when Parliament began to enact 
law reforms, the control quickly escaped from the 
profession. From 1842 onward we can trace a 
steady decrease in the number of lawyers on parlia- 
mentary committees on law reform. The last royal 
commission on legal procedure, appointed in 1913 
to investigate the causes of the law’s delays, was 





7. The Jurist, Vol. 2, p. 73, 1838 
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Review, pp. 724, 736 
9. London Times, December 24, 1850; July 29, 1851 


10. London Times, July 19, 1851 
11. Westminster Review, Vol. 38, pp. 107-120; January, 1843 





made up of one judge, one barrister, one bachelor 
of laws and eight laymen. 

The English reform of judicial procedure was 
accomplished in spite of the opposition of the pro- 
fession. For us I repeat the warning of the Lon 
don Times of 1851: “Let the bar look to it in 


+ 


time.” For I believe profoundly that the task is 


both our duty and our privilege. We ourselves are 


best fitted to do our own house-cleaning In Eng- 
land, under lay, not professional, regulation, a 
change, certainly as sweeping as the introduction 


of the common law action on the case, was made in 
the administration of justice. 

The Judicature Act made procedure speedier 
less technical, more efficient and more flexible 

Most important of all, a mandate was laid on 
the profession to keep it so in actual administration 

No change in rule or statute is worth making 
unless it takes its roots in a professional will to 
effectuate and preserve the new order! 

In this State in 1852 we adopted the Field Code 
of Procedure. This sweeping reform became 1u 
practice largely a futile gesture, because legal 
opinion was opposed to the change and public 
opinion not sufficiently aroused to enforce the re- 
form. The hopes of its sponsors proved evanescent 
and vain. It was otherwise with the English Judi- 
cature Act. The profession as a whole supported its 
innovations, which it had theretofore opposed, and 


} 


i 

the judges refused to fall back into the slough of 
technical procedure. In Davey v. Garrett,” when 
counsel sought to use pleading under the Act after 
the manner of the old procedure in Chancery, 
James, L. J., said: “We must not be driven to con- 
fess as Oliver Cromwell did with a sigh, in refer- 
ence to his ineffectual attempt to reform the law 
and procedure of this country, that the sons of 
Zeruiah are too hard for us. For my own part, I 
do not mean to succumb to their devices.” Not only 
did the English judges refuse to encroach upon the 
completeness of these reforms, but the British pub- 
lic opinion has continued successfully to demand 
new reforms. 

I propose that the profession in this country 
shall remove itself from classification among “the 
sons of Zeruiah.” The task is no less stupendous 
than the one which confronted our English breth- 
ren. We should lead and not be driven. It is 
primarily our duty to see that our machinery of 
justice has the capacity to care for the needs of 
our modern life. It will not help to say that the 
delay of justice is due, not to the law, but to the 
overwhelming activities of contemporary life. We 
must ourselves supply the tools to do our work. It 
will not suffice to fall back upon the panacea of 
more judges. In a nation which prides itself upon 
its genius for practical achievement we must not 
only accomplish the result, but we must accomplish 
it without unnecessary friction, delay and expense. 
Civil practice acts and simplified rules of practice 
are at best but steps in the right direction; and are 
even steps only if all of us, lawyer and judge alike, 
avow and discharge our obligation to the profes- 
sion and to the community to practice and adminis- 
ter the law, no longer in any spirit contest or 
chicanery, but in the spirit of one who is upon a 
quest for justice. Nothing short of an aroused pro- 
fessional opinion, markedly different from our class 


12. 38 L. T. N. S. 81 (1878) 


















CO! 
tac 
in 

ma 
to 

sin 
bu: 
thr 
doc 
vai 
bar 
con 
day 
up 
mil 
in ¢ 
whi 
love 
tod: 
Case 
tria 


tria 

cou! 
poss 
cont 
witl 
ever 
busi 
stan 
diffi 
part 
poth 


1! 

















New PROFESSIONAL PsycuoLtocy ESSENTIAL For LAw REFORM 


123 











ynsciousness of today, and backed by a popular 
support, for wh ve must educate and persuade 
the public, will achieve our goal. 
I should like to apply these generalities to 
e specific | s of our problem. I maintain 
that the syste ury trial in civil contract cases 
is been tra ed from a useful process into a 
isteful, ineffective and outworn fetish. I do not 
eter to jury trial in a criminal cause, nor even to 
ry trial in the type of civil cause like the negli- 
ce case, whe ublic demand for the judgment 


f the average 1 may still have logical basis. But 

this country today our people have come to 
regard jury tria ill types of cases with a baseless 
‘verence and e that finds its parallel in the 
irisprudence neither of any other civilized coun- 


in the historic origin of trial 
phase we need a revision of lay 


try in this w 
y jury. On 


well as profes nal attitude. We are entitled to 
sk it for three reasons. 
The first re method is wasteful 


is that the 
14 


time and ineff nt in result when applied to the 


typical contract cas« In a recent address, Dr. 
Pierre Le Paull f the French bar,” stated: “The 
three main cl! s that the civil lawyer makes 
n the jury system in civil cases are: I,—It is not 
in efficient discovering the truth; II—It 





hinders the application of business-like methods in 
tl [1].—It increases delays and 


1@ court-! 


expenses. We ve that induction and discovery 
of truth is bot ence and an art We say 
to the publi t out of the court-room; it is not 
enough to be w tentioned to discover the truth, 


ie and a knowledge that 





t requires a 
ou do not have 

Almost eve active trial lawyer or judge will 
concur in this opinion. We observe daily the spec- 
ectly honest jurors, untrained 
vidence, ignorant of the subject 
n, inexpert in that art peculiar 
he quickly absorbs and as- 
which is primarily the 
these twelve men sitting 


tacle of twelve pet 
in the analysis 
matter of the litiga 
to the lawyer which 
similates as | n that 
business of other ve -see 


through a y nplicated trial, with scores of 
documents a1 tters and accounts in the evidence, 
vainly endeavoring to interpret that which they can 
barely underst We know the waste of time 
consumed in reading to a jury hour after hour and 
day after day written evidence which can be handed 
up to a trial judge and absorbed by him in a few 
minutes; and w yw the frittering away of time 


mations. This is a spectacle 
lismay into the heart of every 


in Openings a 


which must 


lover of justi here is no more practical reason 
today for persist e in jury trial in this type of 
case than ther: uld be for the continuance of 
trial by battl 

I can test t ly own experience sitting as a 
trial judge i1 m-jury part provided in this 
country for t ictions at law. It was there 
possible fairly t spose of three times as many 
contract cases given time without a jury as 
with one and th infinitely greater satisfaction to 
every party concerned. This part depends for its 
business upon consent of counsel, and notwith- 
standing the r ts achieved, it is with the greatest 
difficulty that have been able to maintain the 
part; lawyers tigants alike seem to prefer the 
pother and fu ( nbe method of trial 
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by jury, and yet are unable to formulate a tangible 
basis for their preference. 

The second reason is that we may fairly assure 
the public and the profession that the instinctive 
distrust of magistrates, which I think is a basis for 
this reluctance to waive jury trial, is no longer war- 
ranted. That distrust was born of the suspicion of 
English magistrates which the founders of our .1a 
tion had at the time of the Revolutionary War. It 
showed itself in the refusal to give adequate powers 
to executive officers in the Articles of Confedera 
tion. It persisted in the elaborate system of checks 
and balances contained in the Constitution itself, 
and it manifests itself constantly in many forms oi 
our public life today. It is the survival of an 
organism which has ceased to be useful, a kind of 
political vermiform appendix. Tyrants are not our 
most threatening danger today, and certainly, with 
a formulated body of substantive law and copious 
right of appeal, we fairly give assurance that the 
widespread growth of the custom of waiver of jury 
trial in civil causes need not be distrusted. It has 


come about in England almost as a matter of 
course. The trial before a jury of a complicated 


contract cause is there practically unknown; it 
simply is not done. 
The third reason is that the popular sanctifica 
tion of a jury trial in civil causes is based upon a 
complete popular misconception of its historic 
origin. There seems to be latent in public opinion 
a feeling that adherence to jury trial in all types 
of cases is something historically as sacred and as 
much to be preserved as the rights accorded by 
Magna Charta and the Bill of Rights. Originally, 
jurors were always of the vicinage. A _ certain 
number (at least six as late as 1543) were required 
to come from the particular hundred in question, in 
order to inform the others. In an important case 
in 1374, Belknap, C.J., said: “In an assize in a 
county, if the court does not see six, or at least 
five, men of the hundred where the tenements are, 
to inform the others who are further away, I say 
that the assize will not be taken. A multo fortiori, 
those of our county cannot try a thing which is in 
another county.” You will note that the jury was 
called into the box because it contained men, at 
least five or six, who knew about the litigants and 
the subject matter of the litigation, a notion as far 
removed as the poles from our present-day con- 
ception of a jury of twelve disinterested citizens ac- 
quainted neither with the parties nor with the 
subject matter of the litigation. Thayer in his 
“Preliminary Treatise on Evidence” delightfully 
illustrates this point by his quotation from Pal- 
grave’s book on fourteenth century life, “The Mer- 
chant and the Friar.” Bacon, an English friar, is 
showing London to Marco Polo. They attend the 
beginning of a trial at Guild Hall, in 1303, of an 
alleged robber of the king’s treasury. “ ‘Sheriff, is 
your inquest in court? said the mayor. ‘Yes, my 
Lord,’ replied the sheriff ; ‘and I am happy to say it 
will be an excellent jury for the crown. I myself 
have picked and chosen every man on the panel. 
: There is not a man whom I have not ex- 
amined carefully. All the jurors are ac- 
quainted with (the prisoner). I should ill 
have discharged my duty if I had allowed my bailiff 
to summon the jury at haphazard. The least 
informed of them have taken great pains to go up 
and down in every hole and corner of Westminster 











































































































they and their wives—and to learn all they could 
hear concerning his past and present life and con- 
versation. Never had any culprit a better chance 
of having a fair trial.’”** Not only were jurors 
supposed to be acquainted with the parties as their 
neighbors, but there existed the power of selecting 
those who were specially qualified for a given serv 
ice. Thayer records that in 1280, Florentine met 
chants living in London were placed upon the 
jury where there was an issue as to an act done 
in Florence. Experts from particular trades were 
called, like jurors of cooks and fishmongers, where 
there was an accusation of selling bad tood. And 
in 1645, in the Kings Bench, “The court was moved 
that a jury of merchants might be retained to try 
an issue between two merchants, touching mer- 
chants’ affairs, and it was granted, because it was 
conceived they might have better knowledge of the 
matters in difference which were to be tried than 
others could who were not of that profession.” 

I think it must be evident that we have not 
maintained a system whereby men familiar with the 
litigants and the litigation in comparatively small 
f lite were simple, 


communities, where the modes < 
were called upon to act as triers of the facts. We 
have kept the shell alone. We now call twelve men 
into the jury-box, not because they know the liti 
gants or the controversy, but because they do noi 
know them. The questions they are to decide are 
no longer the simple issues of the earlier centuries 
The sentimental devotion to the notion of jury trial 
in contract causes is an outworn creed. 1 propose 
that we teach this to our lay public and with their 
co-operation secure a widespread growth of the cus 
tom of trial before judge without jury by conseni 
as a simple, effective, economical and direct method 
for the determination of controversies. 

I next ask you to consider whether the time 
has not come for a radical and sweeping change in 
our whole attitude toward the law of evidence. lt 
was during the last half of the eighteenth century 
that the jury came to rely solely upon the evidence 
adduced before it and not in part upon private 
sources of information. There then came the hrst 
manifestation of our law of evidence, which has 
rapidly developed from an orderly method of pro 
cedure, designed to assist the jury, into a compli 
cated set of rules too often designed to befog both 
judge and jury. 

Most of the time in our courts of law is n 
consumed with the adducing of evidence; it is 
largely occupied with controversy and discussion as 
to the manner in which the evidence shall be ad 
duced. 

And here again I venture the assertion that in 
this practical country, immeasurably more than in 
any other civilized country in the world, there are 
consumed in the courts vast quantities of priceless 
time with wholly unpractical contention regarding 
forms of questions, the attempt to draw a sharp 
dividing line between fact and opinion, the unend 
ing chatter as to whether the question calls for a 
conclusion, the meaningless formulation of and as- 
sault upon interminable hypothetical questions. 

The law of evidence is not an end in itself and 
we should cease making it our objective. It is 
Evidence, p. 91 


14. Thayer, Preliminary Tre: : 
Evidence, p. 94 
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if the error c: 
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that an error ol 





V\ S my y i et Wil 
iccomplishment of the ‘ pri 
n was to emphasize that rules ol 

erely a method and t end of 

igh originally an « eous ruling 
is not a ground tor a ney al, the 
equer in 1835 “announced a rule 
t and in later interpretation signihed 
ruling created per s: 1 right 

| y 
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England cut this 
his rule under the Judicature Act « 
the Supreme Court, Order 3Y, rule ¢ 
lay a new trial would be granted only 
ymplained of should in fairness have 


affected the result. 


In our ow | 
modically persists; courts disavow it from time to 
1 


time and then 
point of time 
aw of evidenc 


terial 
(Tldi. 


n country the Exchequer rule spas 


return to it. The result is that in 
onsumption and mental effort 


e is a kind of pivotal point of every 


The meaningless mumble of the objection as 


incompetent, 


through our « 


ng locusts. 


I have found it well nigh imp 


idual effort t 


il 
habit. By con 


immaterial puNndS 


irrelevant and 
yurt rooms like the drone of destroy- 


» make the slightest impress on this 
trast | recall the trial of an accident 


case I heard in England. A witness was asked to 





describe the accident and then was asked: “To 
what do you attribute the accident?” The answet 
was succinctly given that the chauffeur had not 
been looking where he was going. I should like to 
parallel that incident in an American court. The 
witness would be asked what he saw; he would 
probably endeavor to say that he saw the chauffeur 
vas not looking where he was going. A, motion 

strike this out as a conclusion would be promptly 
made and promptly granted. The question would 


e repeated 
approximate 


thought he saw 


been looking; a 


granted would 





Che bewildered witness ws 
a statement of what he 
namely, thaf the chauffeur had not 
1 new motion to strike out made and 
be followed by an admonition of the 









trial Court to the witness to be careful 1 to give 
his conclusion, but only what he saw, and the situa 

mn would end with the collapse of a witness, now 
no longer bew1l lered, but utter] t efied by the 
ibsurdity of a system of law which t per 
mit him to tell the story of the a ent exactly 
as he would relate it to any human ing in the 
world. 

I ask, therefore, that the p! fes 1 realize that 
most of the bjections urged upo! utii¢ 
and meaningless and that we sh 
selves in this respect by just ceasing to 1 e then 
We should also cease requiring our adversaries t 
formulate hypothetical questions when the same 
result can be more simply achieved 1 mere re 
quest for the opinion of the expert, and that the un 
speakable practice of making your adversary prove 
a fact, even if you know it is provable, be eradicated 
among all decent members of the profession 

I pass to another phase.—Not ntent with 
preserving trial by jury in civil contract cases, with 
this over-emphasis on the adjective la f evidence, 
we, in most states, including I leny to the 
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the slightest assistance by forbidding the 
uc to mment on the evidence. Dean Pound 
attributes the origin of this curious survival to 
Puritanism. He writes’’: “In our legal procedure, 
this Puritan j¢ isy of the magistrate has taken 


a 


xtreme jealousy of the judge. The ideal 
judge is cor yf as a pure machine. Being a 


human mach ind in consequence tainted with 
riginal sin, he ist be allowed no scope whatever 
r free a uw of procedure distrusts the 
ge SO ] hat, again to quote the Dean, 
he s £ y of justice, the ‘instinct otf 
giving the gai fair play’, as Prof. Wigmore has 
ut it, is so rooted in the profession in America that 
st of 1 or a fundamental legal tenet. 


. Hence \merica we take it as a matter of 
course that a lige should be a mere umpire, to 
pass upon o tions and hold counsel to the rules 
of the game that the parties should fight out 

eir own § n their own way without judicial 





interference \ resent such interference as un- 

eve interests of justice. The 
idea tha é ist of necessity be wholiy 
contentiou gures our judicial administration at 
every point lt creates vested rights in er- 


rs of proce the benefit whereof parties are 
I} tte ' 


not to be d The inquiry is not, What do 
substantive law and justice require? Instead, the 
inquiry is, | the rules of the game been carried 
out strict! ny material intraction is discov- 
ered, just as tl tball rules put back the offending 
team five fifteen yards, as the case may 
be, our s ( f justice awards new trials, 
or reverses judgments, or sustains demurrers in the 
interest of re y - 

The prof n must restore to the judge his 
power to function as a minister of justice and not 
as a mere prt omece 

The sam nalism which has undermined our 


system of tria is sapped our interlocutory prac- 


tice. We ] statutes liberalizing examination 
before trial at scovery. They were followed by 
appeal upon appeal, resulting in opinion after 
opinion, refining and defining the legalistic lan- 
guage of the amendments. In every branch of our 
interlocutory | eeding, we are confronted with 
the same situation. We look with wonder and 
admiration at the practice in England, informal and 
flexible, where parties come in before a master, are 
told what they must do, do it, and after it is done 
go to trial. B ntrast, the percentage of practice 
appeals in the Appellate Division, First Depart- 
ment, is staggering. In 1926 it heard 1,440 appeals. 
Of these, 576, or 40%, were from interlocutory de- 
terminations ' In addition to this, there were 
109 other apps either from judgments or orders) 
which involve tions addressed to the pleadings 
(exclusive le 113 This leaves only 52% 
appeals from final judgments and orders. An analy- 
sis of the n erated calendar for the first four 






months of 1927 shows that 25% of these appeals 
involved bills of particulars, discovery and inspec- 
tion, and examinations before trial. Another 15% 
involved attempts to facilitate the speedy and efh- 
cient mode of trying cases (interpleader, consolli- 
dation, referé parties, venue, framed issues) 
Another 13 nvolved calendar motions, prefer- 

oe s of Proce | Reform, 4 Ill. L. R. 388, 397 

18. Pour I ses of Popular Dissatisfaction with the Admin- 
stration of Just Annual Meeting of American Bar Association, 


ences, stays, amended pleadings, cases on appeal 
a total of 50% of pure practice squabbles. 

These appellate court statistics merely reflect 
the bedlam ot motions made in the courts below. 
The number of motions addressed to our Special 
Term is as stupendous as it is unnecessary. Take 
the one item of bills of particulars in ordinary negli- 
gence cases. Practically every lavryer at the bar 
knows exactly what particulars the plaintiff should 
furnish and exactly what particulars the defendant 
has a right to demand; and yet because of a quibble 
about some inconsequential phase of a demand 
there are scores of these motions upon the motion 
calendar every court day in the year. Some idea oi 
the futile contentiousness of the interlocutory prac- 
tice may be gleaned from the following figures: In 
one typical month 3,936 motions were submitted to 
the Special Term in Manhattan; of this number 
41 6/10%, nearly one-half, were motions for bills of 
particulars ; 33% were adjourned and 26% were de- 
faulted; so that, in effect,, of the motions which 
were actually submitted or argued nearly 40% were 
granted by default. One queries with wonder why 
it was necessary to bring most of them on. The 
difficulty again is the psychology of the profession. 
There is no give and take; there is no endeavor to 
be practical, to save time and to get the result; 
there is much of the spirit of demanding everything 
you can possibly think of on the one side and of 
giving nothing on the other just because the adver- 
sary demanded it. 

The over-contentiousness of the profession is 
seen again in the number of appeals generally. We 
are appeal-mad in this country, not merely with 
respect to interlocutory proceedings, but with re 
spect to final judgments. There is no disposition 
on anybody’s part to let well enough alone. An 
appeal on the off chance that some error may some 
where be found is a matter of course. I cannot give 
you statistics, but I can say that the number of ap 
peals to the Appellate Division which raise no sub 
stantial question at all is startling. The waste oi 
time, of money and of effort in futile appeals is 
staggering. 

Now the causes of all this have been thor- 
oughly investigated and clearly stated by the 
scholars of the profession. The preservation of 
jury trial where it is inappropriate, the prohibition 
of comment upon the evidence by the trial judge, 
the excessive tendency to appeal, all these are due 
in part to the innate distrust of the magistrate. The 
American psychology of distrust of the magistrate 
must end. That is one reason why reform necessi- 
tates a change in the lay attitude toward the pro- 
fession. We have got to see to it that we get good 
judges and let them function; and when I say “we”, 
I mean not only the profession, but the lay public 
as well. It is our duty to bring home to the lay 
public a realization of the fact that it is they who 
suffer ultimately from the preservation of a system 
that they have grown to think is for their interest 
and protection. We must bring the lay public to a 
realization that a trial is not a game or a contest 
of wits, but is as much a practical, hard, every-day 
job as is the manufacture of an article of merchan 
dise 

Now to what does all this lead? Scholars have 
written and Bar Associations have passed resolu- 
tions on law reform. We have had research and 
investigation until the truth is as clear as the noon- 
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day sun. There is nothing novel in anything I have 
said tonight of the causes of our difficulty. 

What I emphasize, however, is that the letter 
killeth and that the spirit giveth life. What we 
need is a will to reform. 

If we have that will, reform will come largely 
without any change in statute or rule. 

A united and co-operating Bar, backed by an 
informed public opinion, could sweep away our diffi- 
culties over night, and no legislative enactment will 
sweep them away unless we have this new profes- 
sional spirit. I venture to propose that the time 
has come for the profession to act and to adopt it. 
I appeal not solely to the profession’s altruistic 
sense of duty and obligation, but to its self-interest 
as well. As the mass of ineffective and wasteful 
litigation increases, the number of great and im- 
portant causes becomes smaller. Nothing is less 
profitable in a law office than small litigation, and 
we are coming more and more to the day of small 
litigation because the leaders of business and the 
profession alike simply have not the time or the 
inclination to invoke the aid of a system of law 
administration as wasteful as our present American 
system. To what a shocking level of inconsequenti- 
ality our litigation had fallen is evident from the 
experience following the legislation of last year in- 
creasing the cost of jury trial by $25. The enact- 
ment of this statute was followed by a reduction 
of 75% in the number of issues filed for jury trial. 
The monthly addition to the trial calendar of the 
Supreme Court, for our county, is today approxi- 
mately one-quarter of what it was a year ago. 

And so I repeat that the duty of the profession 
to reform arises not only from its public obliga- 
tion, but from its enlightened self-interest. Our 
immediate function is to arouse public opinion 
within and without the profession. There should 
be enrolled under our banner every member of the 
profession that can be reached and also those or- 
ganizations of laymen which give attention to 
problems of law administration. 

That will to reform and its concomitant mech- 
anism must become tenets of a faith. 

We must organize as the expounders of a creed 
groups of lawyers, supported by laymen, who will 
bind themselves together for such statutory reform 
as may be needed; but far more important, far 
deeper and far more vital, who will pledge them- 
selves in the administratoin of justice to carry into 
practice this new psychology of reform freely, un- 
reservedly and in good faith. 

I suggest a credo for our professional brethren: 

“I will join with my adversary in waiving a 
jury trial wherever and whenever it can possibly 
be done without the sacrifice of a fundamental right. 

“I will join with my adversary in supporting 
a trial justice in fair comment upon the evidence 
and reasonable direction to a jury on the facts. 

“I will join with my adversary in fair conces- 
sion of undisputed facts. 

“I will not put an adversary to his proof in 
respect to facts whose existence my client admits. 

“I will refrain from merely formal or technical 
objection to the admission of evidence. 

“I will co-operate with the trial justice and my 





adversary to secure a speedy, prompt and complete 


presentation of the facts of the case. 

“T will neither make nor oppose interlocutory 
motions unless they are of real and practical impo 
tance. 

“I will take no appeal unless I am satisfied that 
substantial error has been committed and that a 
new trial should reasonably give a different result.’ 

I profoundly believe that there is no one within 
sound of my voice who does not know that if we 
were called upon to take an oath to support this 





credo, as the physician takes the Hippocratic oath 
the machinery of justice would once more ru 
smoothly. Let us organize to take it, cause our 
fellows to join with us and then translate this new 
spirit into the action of our every-day lives 

The time has come. Let us act; and act as 
befits an ancient and honored profession, dedicat 


ing itself to give justice to mankind. 


Present Practical Utility of Restatements 


That the Restatements issued by the America! 
Law Institute are even now, though not 
final form, capable of furnishing practical as 


sistance to the lawyer, is asserted in a recent report 
of the Special Committee on Co-operation with the 
American Law Institute of the Nebraska Bar Asso 
ciation. The committee, composed of Mes 
Charles A. Goss, Henry H. Foster and Maurice H 
Merrill, has this to say of the scope and purpose ol 
the undertaking: 

“The American Law Institute is engaged in the 
task of attempting to bring some order out of tl 
chaos of the more than one million cases decided by 
the courts of the national government and the 48 
states of our Union, It is attempting the restate 
ment of important fields of the common law in 
terms simpler, clearer and better adapted to the 
needs of modern life. The Institute has employed 
the most distinguished American legal scholars in 
the task. The membership of the Institute includes 
the President and Executive Committee of the 
American Bar Association, the United States 
preme Court, the chief justice of the highest court 
of each state, the president of each state bar asso- 
ciation, the dean of each school belonging to the 
Association of American Law Schools and some 600 
or more distinguished lawyers or judges elected 


from the profession. Tentative restatements have 


Say 
Iu 


already been issued. These restatements, both as 
to form and substance, have been discussed num 


berless times by committees of experts, and 


been passed upon, revised and approved by the 
Executive Council and by the whole body of the 
Institute. The Institute desires help from every 
quarter and is anxious that every American lawye! 
who has suggestions to make be given an oppor- 
tunity to aid in this work, so that when it is finished 
it will represent the consensus of American legal 
scholarship, supported by the great mass of the 
bench and bar of this country. While the restate 
ments have not as yet reached their final form, they 
are even now capable of being used as aids in the 
actual reaching of decisions in pending cases. An 


annotation of a restatement comparing the text 
of the restatement with the holdings of the Ne 
braska Supreme Court would be a distinct service 
to both the Nebraska bar and to the Institute.” 
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OF ASSOCIATION 


MEMORIAL PREPARED BY THE Late JosEpH H. CHOATE* 


YGE CARTER was born at Lan- 


te of Massachusetts, on October 
ired in New York City, February 
fe covering a period of seventy- with discriminating assiduity. 
months, just two-thirds of the 
Gov 
nitad 





and not content with perfection in the college cur- 
riculum, he took an interest in the public questions 
of the day, and cultivated the art of public speaking 


Like all the young 


men of that day he was a devoted admirer of Mr. 


Webster, who did more 
than any other man to 
kindle the patriotism 
and arouse the national 
spirit of the younger 
generation, and I 
always thought that he 
modeled himself upon 
that noble example in 
style, in expression and 
in the mode of treating 
every question that 
arose. Indeed in his 
last years I regarded 
him as the last survivor 
of thee Websterian 
School. Dr. Storrs, whe 
died some years before 
him, was another ex- 
ample of that noble 
school, and if he had 
followed the law as he 
began it, he would have 
been just such another 
lawyer as Carter, and 
his most formidable 
rival. 

From lack of means, 
Mr. Carter found it a 
hard struggle to get 
through college, and 
even to enter it. For 
this reason he came 
two years late, having, 
I believe, engaged in 
some commercial em- 
ployment to enable him 
to enter. He did not 
hesitate to avail him- 
self of the generous aid 


of an admiring fellow townsman who recognized his 
great qualities, and meant that they should not be 
Just as Rufus Choate once told 
me, that it would be better to borrow the money for 
your college education at ten per cent. compound in- 


terest than not to get the education at all. 
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at pro- JAMES COOLIDGE CARTER 
fore 
110,000 
rcising a wide and powerful in- 
nong the people of his time. Such 
ident, and it is as interesting to lost to the world. 
s possible the steps by which he 
to national and international 
ed Harvard College in 1848, Mr 


lready been there for two years, 
man among the three hundred 
constituted the entire commun- 


llege. To very commanding 

untiring industry, and to lofty 
easing manners, a combination assured prospects of success. 

easily foremost. He was filled 

nbition, and took all the prizes, 

f the Rar rf 


him as our leader. 
upon all his companions. 
tor at Commencement—and entered upon life with 


forward as the only one possible for him. 
that he never had a thought of any other occupation 


Well, seeing his manifest ability, his spirited 
and attractive personality, and his sympathetic in- 
terest in all our college affairs, we all recognized 
He exercised a potent influence 
He was made Class Ora- 


But still the lack of 


means was an obstacle to his immediate entrance 
upon the profession of the law, to which he looked 


I believe 
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in life. So, upon graduating he betook himself to 
teaching as a necessary means to that great end. 

It is interesting to read the letter which Judge 
Willard Phillips, a great jurist and author of the 
leading work on marine i gave him to the 
gentleman in New York who had applied to him to 
recommend a teacher in his famil [he letter bears 
date June, 1850, just before he graduated. It says: 

“The young gentleman who has been spoken 
uur family is Mr. James C 
ber of the Senior 


with for instruction in 
Carter, of Lancaster, Mass., a met 
Class. He can teach all the branches of English 
education and the classics, Professor Pierce 
assures me a thoroughly educated, talented, accom- 
young gentleman, of 


e 1S. as 


‘asing 


plished, sensible and pleasing 
good principles and high morals.” 
How many of us } 


1ave had our first steps in life 
smoothed by just such letters! 

At the same time that he took this engagement 
for a year’s service as a teacher in the summer of 
1850, he entered the office of Kent & Davies as a 
student, but his attendance there was only nominal. 
This firm was composed of Henry E. Davies, after- 
wards Chief Judge of the Court of Appeals, and 
William Kent, the son of the Chancellor, who had 
been at one time a Circuit Judge, before the adop 
tion of the Constitution of 1846. He always spoke 
of Judge Davies with great respect and esteem, but 
he simply loved Judge Kent, of whom he always 
affection and 


] | 1 
inboundes 


spoke to me in terms of 1 
admiration. 

He remained in New York 
autumn of 1851, when he entered the 
School at Harvard and remained there three terms 
till the spring of 1853—so that I was with him there 
again for six months, and had full opportunity to 


same qualities which had made 


teaching till the 
Dane Law 


observe that the 
him so distinguished in college, to which was now 
added an unbounded enthusiasm for the law, made 
him still a leading and commanding spirit among 
his new associates 

What an impre ssion he had left at the office in 
New York, in spite of his.scanty attendance there, 
appears from the f at in February, 1853, Mr. 
Davies visited the Law Schoo said that he had 
come on to see Mr. Carter his firm of Kent & 
Davies was about to dissolve—that he was going 
to take Henry |] partner and 
wanted Mr. Carter to come him as managing’ 
clerk. Mr. Carter accepted the sition, and was 
soon after admitted to the Bar in New York. In 
1854, Mr. Davies withdrew, t come Corporation 
Counsel, and the firm of Scudder & 


Scudder as junior 


Carter was 


formed, with whom it was my good fortune to study 
the Code in the following year This firm under its 
successive organizations of Scudder and Carter, 


Carter and Ledvard, Carter, Rollins and Ledyard 
Ledyard and Milburn has occupied a great place in 
the profession in New York. 


irter, started in 


the annals of 

But the firm of Scudder 
1854. substantially as a new firm, and Mr 
instead of deriving any special benefit from it at the 
outset in his career at the Bar, had to make his own 
way there. It served as a good personal introduc- 
tion to the profession, by whom he was received in 
that cordial and hospitable spirit which, when our 
Bar was smaller was more characteristic of it 

He made no brilliant début in the courts as Mr 
ted Monroe Edwards 


Carter 


Evarts had done in the celebra 


Bar AssociATION JOURNAI 


not plunged at once 
ume of business as some of us were 


case. He was 


juniors, | g 


members of which were already overw 


had to paddle his own canoe and w 


stream. But slowly and surely on 


of work well done, he advanced s 
soon came to be recognized by his 


Bar, by such men as Daniel Lord and 


Cutting and William M. Evarts and W1 


Noyes, as a young man who must be r¢ 
and as a foeman likely to be Vortl 
in any cause 

From the first he aimed at nothi 
fection in everything he undertook, a1 
were high, and his conscience supreme 
an amount of labor and self absorpti 
those days he had |! 
t him 


4 
the main chance, success on the foret 


ever exceeded. In 
duties or pleasures to distra 


profession, and to that he was able 
devote all his energies of mind and 


of no lawyer whose success was more 


or more thoroughly deserved, or less 
adventitious sources or external aid 
might he worked his way to the fri 
very briefly to trace the personal qu 
were the which he wor 
For I have known personally all tl 
New York who for the last fifty 
after another foremost 
two of them were alike. 

Well, he had a very sound mint 
body. But those are the commo: 
requisites of any measure of succ« 
superi 


weapons by 


been among 


endowments were of a very 
quality, and he appreciated his 


powers and revelled in the exercise 


ing, which to most of us 1s a painful 
he delighted in, and pursue 
mind was 


process, | 


fascinating game His 


| 


philosophical turn, fond of considering 


all the problems of human society a1 
and the reasoning powers which in n 
dwarfed or twisted, in him were natu 
developed. Logic as a pastime was 
to him as golf or bridge is to the averag 
He was undoubtedly extremely 
his ambition was of high orde 
the sternest kind of stuff. He would 
conquer and disdained to climb by 
His nature was robust and his dis] 
bative, so that he loved the contes 
and its triumphs and trophies wer 
him He eagerly seized the palm 
vith him it was always paln 


a very 


alwavs fairly we 


His conscience Was as Ciecal 


never went back on him, as it somet 
men whose mental vision is less clear tl 

Absolute independence was the « 
ture of Mr. Carter’s mind and character 
and guided his whole conduct, profess 
and personal. He must act on his 
matured judgment, no matter with 
what it brought him in conflict 
courage which naturally accompar 
pendence of character. 

He was not without a large shar 


old and long established firm 
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court by reason of its power had declared, but still 
maintained the theory which by the power of his 
reason he had evolved in the case. This forensic 
habit often gave to his weaker adversaries, who 
could tack and trim their sails as the judicial breezes 
changed, an apparent advantage. He would present 
his case on the first and second appeal, more 
strongly and more forcibly, of course, but it was 
always the same view of the same case, and we 
knew exactly where and how we should have to 
strike to meet it. This absolute reliance on his own 
judgment sometime led him to underrate the force 
of his opponent’s position. He regarded and treated 
the propositions of his adversary as “notions,” and 
was surprised and indignant when they commanded 
the approval of the court. 

In another respect, also, he sometimes in the 
arena exposed to his adversary a vulnerable flank. 
So masterly was his independence of mind and char 
acter, that he was not always willing to admit or to 
recognize the binding force of precedents, however 
numerous, which failed to run the gauntlet of his 
own reasoning powers. One of his favorite maxims 
was that nothing was finally decided until it was 
decided right, and so no amount of so-called au 
thorities was sufficient to dissuade him from main- 
taining the contrary view. 

So earnest and zealous and well sustained was 
his advocacy that he sometimes presented the ap- 
pearance of seeming to drive the court, which a 
weak judge would resent, and take refuge in his 
power to decide, while a strong judge would lock 
horns with him on the spot. 

Mr. Carter’s forensic character was a most in 
teresting one to study, and it was always hard to 
say in the particular case whether those features, 
which seemed to give his adversary an advantage, 
were elements of strength or of Weakness. But on 
the whole, he grew to be the most formidable advo 
ate, in both the State and Federal courts, and was, 
I think, so recognized throughout the country. 

My judgment of him in this respect is confirmed 
by a review of the cases in which he was constantly 
engaged. They were mostly leading cases of great 
difficulty, magnitude and danger, involving the 
severest responsibility, and challenging the best 
powers of the advocate. A mere list of their titles 
recalls their overwhelming importance, and the pro- 
digious labor that must have been involved in their 
preparation and argument. In all the important 
branches of the law, he seemed to be equally at 
home. Great maritime and commercial causes, 
great railroad controversies and, above all, great 
constitutional cases were constantly engrossing his 
attention and taxing his powers. His sense of duty 
and justice to his clients was shown, not only by 
his exhaustless labors in their behalf, but by the 
extreme moderation of his fees and charges. We 
used sometimes to think that in his careful consider 
ation for his clients, he hardly did justice to the 
profession; and in this respect, by the great weight 
of his reputation and example, rather lowered the 
standard which we, with a more realizing sense of 
the wants of life, desired always to see highly ad- 
vanced. But as long as lofty character, command- 
ing abilities, and loyalty to the profession and to 
the truth constitute just and abiding claims to the 
admiration of lawyers and of laymen, we shall al 


ways be proud of his leadership and grateful for his 
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example. A nobler model, on which young advo- 
cates may mould their careers, cannot be found in 
legal annals. 

Early in his professional career, Mr. Carter’s 
splendid talents and faculties attracted the special atten- 
tion of the great leaders of that day, and particularly 
of Mr. Charles O’Conor, who was pre-eminent among 
them, not merely for profound erudition, but also for 
an experience seldom equaled, in all branches of the 
law, for his keen and subtle learning, and for his su- 
preme contempt of all shams and false pretences in the 
way of the profession. He saw in Mr. Carter a kindred 
spirit, and a junior upon whom he could rely for thor- 
oughness equal to his own—for inexhaustible power of 
labor, and for absolute devotion to any cause which he 
undertook, and they soon became co-laborers in sev- 
eral causes of unique magnitude, importance and dif- 
ficulty. Probably no lawyer then at the bar was so 
exacting of himself or of his juniors in the preparation 
and trial of a cause as Mr. O’Conor, and Mr. Carter 
fully satisfied his most strenuous demands. In the 
great cause of the City against Tweed, to establish the 
claims of the City for that long series of deep-laid 
frauds and peculations by which, through a period of 
many years, it had been robbed of millions—a trial 
which extended through several weeks and involved an 
examination of the most complicated system of thefts 
which had been exposed by the ingenious researches of 
Governor Tilden; the combined powers of Mr. Peck- 
ham, Mr. Carter and Mr. O’Conor were drawn upon 
to their utmost to unravel the tangled skein. 

Mr. Carter’s intimate and constant association with 
Mr. O’Conor, and laboring with him through many 
years, had a marked and lasting effect upon the younger 
mai—as such associations generally do have. The 
modes of thought and study, the absolute thoroughness, 
the exhaustless research, the style of speech, and even 
the modes of utterance, and expression of feature and 
mode of gesticulation of the younger man carried 
always a suggestion of his great senior. Of course it 
was only an unintended and unconscious resemblance— 
for Mr. Carter was a much broader and fuller man 
than Mr. O’Conor, much more highly and generally 
educated, and more full of sympathy and sentiment— 
a bigger hearted man and built on a larger scale. And 
vet, what he thus insensibly imbibed or absorbed from 
Mr. O’Conor did strongly characterize his forensic con- 
duct and style—and always recalled an impression of 
the great Irish advocate 

3efore the trial of the Tweed case, another tre- 
mendous cause, still more laborious, absorbing and ex- 
citing had arisen—the Jumel Will Case, and in this, 
in all its various forms from beginning to end, Mr 
Carter and Mr. O’Conor were constantly associated, 
and bore between them the whole brunt and burden of 
the arduous contest. It involved not only the most 
difficult and diverse questions of law that called for 
great learning and study, but issues of fact of a highly 
dangerous and complicated character; questions of 
pedigree, marriage, paternity and consanguinity—de- 
pendent for their solution upon old and doubtful docu 
ments and papers, upon the fading memory of aged 
witnesses, upon history and tradition, and upon gather- 
ings from the border line of evidence—all appealing 
strongly to the imagination as well as to the reason of 
the advocate ; and there is no doubt that to this whole 
range of study and preparation, and to the final success 
of the case, Mr. Carter contributed, at least, his full 
share. 





But he paid a bitter penalty for these splendid 
achievements and triumphs, for, taken with his ow: 
regular practice, which was already large, this addi- 
tional burden proved too much for even his marvelous 
power of labor, and it ended in a truly tragical catas 
trophe. The exciting trial of the Jumel case attracted 
great popular interest, and engaged the attention of 
Judge Shipman and a jury in the United States Circuit 
Court for many weeks. The long hours of every day 
in court were a constant nervous strain, and t 
hours of every night were protracted vigils of labor, 
with an utter disregard of the commonest laws of 


he le mger 


health, even of the universal rule that the only cure for 
fatigue is rest—so that the wonder was that mere flesh 
and blood could stand it as long as they did 

Mr. O’Conor was a rule unto himself, and reversed 


the usual custom, taking himself the opening of 
the case and throwing the summing up upon his junior 
so that Mr. Carter, in the true spirit of the advocate, 
was in his own mind summing up the case every minute 
from the first word of the first witness to the last word 
of the last, and all the while defying the demands of 
nature for regular food, sleep and repose. His part 


was splendidly performed, but when the fatal morning 
of the closing argument arrived, and Mr. Carter 
arose to address the jury, after a few halting words, it 
was manifest that nature could go no further, and he 


collapsed upon the spot, so that Mr. O’Conor, whose 
physique seemed to be made of gutta-percha and steel 
springs, had to take his place and sum up the case him 
self. But with the true grit and pluck that character 
ized him, he persevered, after a temporary recovery, it 
the trial of the Tweed case, and conducted a vast mass 
of litigation for the City besides, which resulted in a 
more disastrous breakdown, and for a period of nearly 
three years he appeared no more at the Bar or in New 
York. All his unique power of labor had disappeared 
—he was incapable of the least exertion, and his friends 
who saw him in the interval hardly dared hope that he 
would reappear in the arena whose contests were so 
dear to him. 

But his splendid constitution contained such reset 
voirs of strength and such living springs of vigor that 
in 1880, after three years of complete retirement, he 
came once more upon the scene, fully armed and 
equipped and ready for new contests. In truth, his 


sn, I e 


long period of retirement and repose seemed to hay 


renewed and invigorated all his powers. So that he en 
tered upon another twenty years of professional 
achievement of the very highest order and dignity 


which he sustained with new and constant safeguards 
of repose and sport and exercise, the neglect of which 
had so nearly proved fatal to him before 

From 1880 to 1900 his employment in the courts 
State and Federal, was constant in cases of the great 
est magnitude and importance, a mere enumeration of 
which (and I append a partial list of them), demon- 
strates that he was all the while a most potent factor in 
the development of the law and the settlement of mo 
mentous constitutional questions. The mos 





of these were Langdon vs. The Mayor, which deter 
mined the respective rights of the city and of the 
riparian proprietors in the extension of the dock lines 


on both rivers; the Nebraska Rate Case; the cases of 
the North River Sugar Refining Company, and the 
Aqueduct Case; the Income Tax Case; the Tilden 
Will, the Joint Traffic Case and the Trans-Missouri 
Case—and these alone involved an amount of labor 


ind study that is most appalling. But his vigor seemed 
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was more than 
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lequate t { emands upon him 


And all t great and conspicuous cases con- 
lucted witl site professional skill, with unfail- 
g courage and courtesy, and with all the eloquence 


on and ever youthful enthusiasm 





uld arouss shed his fame as a lawyer through- 
it the count a basis as nearly imperishable a‘ 

y lawyer’s « in be. But his employment in 1893, 

1s one of the f counsel of the United States before 
e Tribunal shed by the Treaty with Great Brit- 
for the ent of the long vexed Behring Sea 
spute in 1 to the Seal Fisheries—and the char- 
‘teristic 1 ch he performed that great serv- 
e, gave him an international reputation of the highest 
value. He v ciated with Edward J. Phelps and 
Frederic R rt, and to oppose them Great Britain, 
is she alwa on such occasions, selected her best, 
in the persons of Sir Charles Russell and Sir Richard 
Webster rds Lord Chief Justices of Eng- 
land under t es of Li Russell of Killowen and 
Lord Alverst Both of those gentlemen have often 
expressed 1 their profound appreciation and ad- 
miration of M rter’s ability and forensic faculties, 


as displayé great international cause, and their 





warm friends for him, which grew out of their pro- 
tracted and int te acquaintance with him in the course 
of it—in which he showed himself as the great lawyer 
und gentlemai The contestants were admirably 
matched, but the balance of the cause was most unequal, 
for our counst to rest their case upon the claim of 
property right in the seals, accruing to the United States 
from the 1 upon the Pribiloff Islands which 


n Russia part of the Alaska 
ght and duty to protect 
to the extent 
them at the South Pole, and by 
rference with them by vessels of 
other nations rsuing the business of pelagic sealing 


we had acai fror 
purchase, and nsequent ri 
them wher ind 
that we might replevy 


rorce prevent I inte 


on the high 


seas, 


The autl the first proposition at common law 
was of the igre character, while there had cer- 
tainly been 1 nternational agreement to the second 


prop sitic yn 


Great Britain relied upon the universally estab- 
lished doctrine the freedom of the seas, and upon 
the proposition that the right of fishing on the high 
seas could not nterfered with except by the common 
consent of nations restraining the right 

We cert had the strongest moral grounds for 
claiming the protection of the herd of seals from de- 
struction, « wn account and on account of the 
world at largé nd if the case could have been de- 


cided upot > been international law, 


our content ld have been more hopeful—indeed 
irresistiibie 

It was e case for the exercise of Mr Car- 
ter’s charact ualities and methods in their very 
finest and hig! t rms It fell to his lot in the division 
yf labor bet r counsel to open the case, which he 
did in a st ustive and eloquent argument of 
seven days he preparation which this involved was 


urgument contained an exhaustive 





historv of 1 ntroversy, a complete narrative of 
Russian and American rule in Behring Sea for nearly 
a hundred ye nd exploration of the habits of seals 
ind of seal luring the entire period, a discus- 
sion of the f international law bearing nearly 
or remotel the subject of dispute, the origin and 
rrowtl f property, particularly in animals, 


| treaties and regu- 








lations bearing upon the questions involved. It is need- 
less to say that after months of toilsome preparation. 
Mr. Carter came to the argument with a theory of the 
case which, to his own mind, was absolutely irresistible, 
and pressed it upon the Tribunal with an eloquence, 
earnestness and force which even he had never equaled, 
that his splendid gifts of imagination and illustration 
were brought into play with graphic jower, and that if 
we could have won the case by demonstrating what in- 
ternational law ought to have been, and what expedi- 
ency, humanity and civilization demanded in the par- 
ticular case, it was more than demonstrated. His argu- 
ment, like all his arguments at the Bar from the begin- 
ning, was extremely dignified and pitched upon a very 
lofty plane of morals and right. But he was storming 
an impregnable citadel, when he sought to diminish the 
freedom of the seas without the warrant of an interna- 
tional agreement to that effect. It is greatly to be re- 
gretted that his labors could not have resulted in an 
effective agreement between the nations to that effect, 
so far as pelagic sealing was concerned, for the herds 
have already nearly vanished from the islands, and the 
industry, most useful under proper limits, has been well 
nigh destroyed. 

The time prescribed to me will hardly permit even 
an allusion to the great services rendered by Mr. Car- 
ter in maintaining by precept and example the dignity 
of the profession, and its protection from everything 
unworthy, in preserving the common law in its integ- 
rity as the basis and method of our jurisprudence, and 
rescuing it from the destructive assaults of the whole- 
sale codifier; in his constant and courageous warfare 
against everything that looked like corruption in the 
courts or in the profession; in his active participation 
in the foundation of this Association, as the bulwark 
of a sound and pure administration of justice; in his 
service again and again as its President, and in his 
persistent and successful efforts at all times to keep it 
up to the mark, and to achieve through its instrumen- 
tality the lofty objects of its founders. 

It is melancholy to think how fast the memory of 
all this splendid service and achievement, of which I 
have given such a meagre and inadequate sketch, is 
fading away. He had for the last six or seven years of 
his life retired absolutely from the practice of his pro- 
fession, so that to the younger members of the Bar his 
face and figure, which had once been so familiar in the 
courts, were almost unknown. 

But in these years of retirement rendered neces- 
sary by constant threats of a return of the malady 
which had once laid him so low, he was never idle. He 
enjoyed these later years in the heartiest manner, spend- 
ing a large part of each of them in outdoor life and 
sports which he had learned to love so well, and to value 
so highly, as the only safeguards of declining health. 
But all the while his heart and mind were intent upon a 
great work, which he has left as a legacy to the pro- 
fession, and which, if I am not mistaken, will long 
perpetuate his reputation as a jurist. 

In a course of carefully prepared lectures on the 
philosophy of the law, which I have had the privilege 
of reading, completed just before his death, and in- 
tended to be delivered at the Harvard Law School, he 
has embodied the rich fruits of his ripe experience and 
learning, of which it will be an enduring monument 
He has explored and portrayed the whole history of 
human conduct in support of his favorite theory that 
law instead of being a “command” as defined by Austin, 
and other distinguished writers upon the subject, is en 
tirely the growth of custom and of public opinion, that 
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TRADE ASSOCIATION STATISTICS: THE LEGAL 


ASPECTS 


Leg 


General 


\pproval Now Accorded Statistical Reporting as a Trade Association Activity, 


When Exercised Within Proper Limits—Important Features Determining Legality or 


[legality 


ivecisions 


of Activities of Defendant Associations, as Shown by Supreme Court 
l'roublesome Question Raised by Reporting of Specific 


lob Contracts of Cement Case 


By BENJAMIN S. KirsHu* 
Of the New York City Bar 


blication by the Department of 

revised edition of Trade Asso- 
ties’ directs attention to the pres- 
gal status of trade association programs and 


less than five years have elapsed 


since the appearance of the first edition? in 1923, two 
leading dec of the Supreme Court of the 
United St ered in the intervening period, 


mark a distinct turning point in the judicial attitude 
sociation If it is too 
early, at the present writing, to refer to the Maple 
Flooring Cement* as definitive, it may 
perhaps be 1 that they are, at any rate, basic 

hal construction of 


oncerning tt! activities. 


cases 


and epor 


i ouncing a liberal 
anti-trust | S, 


the in their application to the co- 
operative functions of trade associations.® 
It is the aid of an historical per- 


spective, that it can be adequately appreciated that 
| forces leave their impress upon the 
here problems of industry and com- 
the legal boundaries are nar- 

by prevalent economic and busi- 
ness views ese cases illustrate, accordingly, 
" individualism and social con- 
trol are in the j ess of being moulded in the light of 


dominant s 


present dav bu ss forms 


The reporting activities of trade as- 





sociatio1 re the broadest aspects, merely the 
extensio1 tative measurements to the prac 
tical afta ess, the pplication of a tech- 
*M kk S pe 1 As tant t the United States 
Attorne -~ o ' secutior f Sherman Anti-Trust Law 
ase 
I edness Dav L. Podell whom 
at f tl : le 
. ¢ s ata f in trade 
: V duct stocks 
t s information It 
has been treated in 
- ( } Fun tions of Trade 
wae St. ] Review, Vol. 1, No. 2, 
MI x Ar can Law Review, 
N ) rf ata st be reserved 
lr g fice Wash 
W 
M: ; acturer Ass tion, et al. v. United 
States, 268 S 
. & A Association, et al. v. United States, 
68 U.S. 58 
; I - $ application of the “rule 
reas aw f the modern social and 
! ¢ s Bohle Studies in the 
aw 192¢ € ‘ t seq 
I 107 Minn. 145 
c, S nty f Business. Chicag 192¢ 





nique familiar to the methods of the natural and 
social sciences.® 

No longer is it necessary, at this date, to press 
the contention upon the law, with the zeal of ad- 
vocacy, concerning the substantial social advantages 
of a sound statistical reporting plan as a periodical, 
accurate, and reliable inventory of fundamental busi 
ness conditions.* The opinions of Justice Stone’® 
embody the judicial approval of the benefits to the 
industry at large and to the public, of this activity, 
when exercised within proper limits. Quotations of 
expressions of the Supreme Court will not only 
establish this view with clarity, but overcome the 
necessity of elaborate argument to plead for a con- 
clusion which has already won favor with the courts. 


“The cost of production, prompt information as to the 
cost of transportation, are legitimate subjects of enquiry and 
knowledge in any industry. So likewise is the production of 
the commodity in that industry, the aggregate surplus stock, 
and the prices at which the commodity has actually been sold 
in the usual course of business.’”™ 

“It is the consensus of opinion of economists and of many 
of the most important agencies of Government that the public 
interest is served by the gathering and dissemination, in the 
widest possible manner, of information with respect to the 
production and distribution, cost and prices in actual sales, of 
market commodities, because the making available of such 
information tends to stabilize trade and industry, to produce 
fairer price levels and to avoid the waste which inevitably 
attends the unintelligent conduct of economic enterprise. ‘ 
Restraint upon free competition begins when improper use is 
made of that information through any concerted action which 
operates to restrain the freedom of action of those who buy 
and sell.”"” 


In regarding overproduction, business instabil- 
ity, and wide price fluctuations as evils, and as evi- 
dences of maladjustments in the industrial -and 
commercial structure, economic, business, and legal 


8. “Year by year the range covered by statistical compilations has 
grown wider, the accuracy of reporting has improved, and the tech 
nical methods of analysis have become more refined and more power 
ful.” Wesley C. Mitchell-—Business Cycles: The Problem and the Set 
ting, New York. (1927), page 2. 

“Obviously, the trend toward standardization of technical processes 
and of products favors the statistician. So does the trend toward the 
standardization of accounting methods, a trend which is most marked 
in such fields as banking, railway transportation, and public utilities, 
where financial reports must be submitted on official forms to govern- 
ment bureaus. The trend toward publicity of corporate accounts, observ- 
able in business circles, promises to give us in the future more accurate 
knowledge of costs and profits. , Standardization and pub 
licity give the statistician what he wants.” Jbid, 198, 199 

9. A comprehensive statement of the practical value of trade asso 
ciation statistics is contained in Chapter III of Trade Association Activi 
ties, supra note 1. 

10. Cf. supra note 3. 

11. Stone, J., Maple Flooring case, supra note 3, page 585 

12. Ibid, p. 582-583. 
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thought have been brought into close coordination."* 
In common, they have recognized that a study of 
statistical knowledge will guide a member of an 
industry to measure his production policy according 
to demand rather than maximum manufacturing 
capacity, and his individual price policy with an in- 
telligent relation to his costs rather on the basis of a 
blind, unintelligent pursuit of some rivals. In addition, 
from the broader social viewpoint, a more comprehen- 
sive function of statistics is to present the actuality of 
market conditions to producers and consumers. 

Since the authoritative views of the Supreme Court 
have unequivocally removed whatever doubt once 
existed relating to the lawfulness of statistical re- 
porting, as a trade association function, its exten- 
sion, within legal boundaries, to the degree of being 
more exact in method, more informing in results, 
and as automatic signals of business activities, 
would therefore seem to warrant encouragement. 

From the vantage point of present observation, 
it evokes surprise to reflect that only five or six 
years ago the legal validity of statistical reporting 
as a trade association activity was, in many quar- 
ters, open to serious question. The general legal 
approval now accorded, testifies to the speed of the 
transformation of legal thought under the impera- 
tive pressure of modern economic and business 
necessities. 

By way of introduction, it may be stated, that, 
in general, in the absence of an agreement among 
competitive business units, or a concerted course of con- 
duct, evidencing the wrongful purpose, either to control 
prices or limit production, the test of economic sound- 
ness has been largely woven into the fabric of the law, 
as a prime factor in determining the legal validity 
of statistical reporting practice. But in addition to 
the rigid legal rules against agreements to control 
prices or limit production, there may be observed, in 
the reported decisions, the tendency to insist upon 
various administrative safeguards in the enforce- 
ment of the anti-trust laws, which have caused the 
courts to frown upon certain features of statistical 
technique. These, including such practices as penal 
provisions compelling obedience to the group plan, 
a too detailed disclosure of information, or telling 
suggestions as to future prices or production, will 
be discussed in greater detail hereafter. These can 
so easily be made the vehicles for group pressure, 
that to permit their practice, would ultimately re- 
sult in extracting the teeth of the anti-trust laws, 
‘tive enforcement. 
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and render them incapable of effe 
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3ut with the approval by the courts, as we have 
seen, of the principle of statistical reporting as a 
sound economic activity, it would seem that the 
primary function of the anti-trust laws should not 
be directed at destroying the efficiency and value of 
these instruments, but rather at eliminating their 
abuses. The relative emphasis must therefore be to 
establish the presence of economic and social advan- 
tages rather than to search for technical violations 
of a rigid law. 

In practical operation, the barriers erected by 
legal prohibitions now seem to exert the most potent 
repressive influence in stunting the growth and ex- 
pansion of statistical reporting. It is to be borne in 
mind that, in the past, searching investigations into 
statistical activities have been conducted by prose- 
cuting bodies such as the Department of Justice or 
the Federal Trade Commission, and it is but natural, 
therefore, that the relative emphasis should have 
been placed negatively on the illegal elements rather 
than constructively to ascertain the social and eco- 
nomic value. Thus, the real efficiency and utility of 
these instruments of business hang in the balance, 
until a clear legal policy has announced a favorable 
judgment, and marked out, in bolder relief, their 
proper scope. 

In examining the cases already decided by the 
Supreme Court, it would be most advantageous, in 
the present discussion, to regard them compositely, 
stressing the important features which seem to have 
determined the legality or illegality of the aggregate 
of the activities of the defendant associations. While 
the Supreme Court has clearly stated’** that the 
Maple Flooring and Cement cases*® have not over- 
ruled or even modified the Hardwood and Linseed 
cases,'* other considerations, more fundamental than 
the application of unchanging principles of law, 
have exerted a profound influence in accounting for 
the difference in result.” 

It would not seem to be an adequate review to 
rest with the statement that the two sets of cases 
are distinguishable solely on the facts. In addition, 
it is to be observed that the later cases illustrate a 
judicial attitude of sympathy and understanding, 
found in the dissenting opinions of the earlier ones 
It is, perhaps, sufficient to note that the commenta- 
tors are all agreed that a new method of inquiry and 
a new evaluation of the social advantage of trade 
association enterprise, and a greater leniency in 
drawing inferences from the evidence, have been 
adopted by the Supreme Court.” 

Thus has occurred the parting of the ways of 
the Courts with the emphatic view of the economist, 
Adam Smith, that 
“people of the same trade seldom meet together, 
merriment and diversion, but the conversation ends in a con 
spiracy against the public or some contrivance to raise prices.”” 


even tor 


14 Maple Flooring case, supra note 3 } et seq f. d 
senting opinions 586 et seq 

15. Supra notes 3 and 4 

16. American Column & Lumber Co et al. v. United States, 257 
U. S. 877; (1921) United States v. American Linseed Oil Co., et al 


262 U. S. 371. (1923) 

17. Cf. authoritative address of Hon. George W. Wickersham, en 
titled Developments of the Sherman Anti-Trust Law Since 1916, de 
livered before the Association ef the Bar of the City of New York, Jan- 
uary 12, 1928, pp. 20 et seq., p. 31. A wide range of intelligent and helpful 


commentary, indicating a variety of views, can be found in the American 
Economic Review, Vol o. 1, supplement, ( Bion h, 1926) page 2038 
et seq., and also in the Trade Associations and Business Combinations, 
Proceedings of the Academy of Political Science in the | City of New York 
Vol. XI, January, 1926, No. 4, page 555 et seq Passim 
Cf. also for interesting legal discussions, O! sehen t, Trade Asso 
ms and the Law (1926) 26 Col Rev. 881: Probst. The Fa 
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TRADE ASSOCIATION STATISTICS: THE LEGAL ASPECTS 








It can readily be appreciated that the law must 


rely for its fund of information in these matters, 
largely upon recorded experience in business 
and economic annals, when considering the sound- 
ness of activities under review. Therefore, for 


as to the value and effectiveness 

statistical reporting, resort must be made to ac- 
ounts of their actual operation. The application of 
1 general rule, without relation to its practical set- 
would scarcely overcome the danger of an im- 
perfect conclusion.” 

From this point of view, the desirable and legiti- 
mate scope of trade association statistical activity 
must be analyzed in terms of utility, adequacy, and 
efficiency. Statistics must thus be concrete, timely, 
precise, accurate, continuous,—not a “mere broth of 
general statistics”™ nor a collection of “specimens 
for a mercantile museum.””* Nor is the sole concern 
of the law a sterilization or fireproofing of statistical 
reports.** And it can be readily appreciated that the 
government equipped, either by adequate ap- 
propriation flexibility of administration, to 
render to every private industrial enterprise, satis- 
factory or comprehensive service. 

As the Department of Commerce states in its 
introductions its Monthly Surveys of Current 


Business, 


weighty testimony} 


tino 
ting, 


18S 


“Current stat ire highly perishable and to be of use 
they must siness man at the earliest possible 
moment.” 

They must disclose a complete picture of current 


business to be of advantage 


“By getting figures here and some there and a 
smattering of opinions, some sort of idea of the situation 
° m4 
might be devel it had to be rather hazy.’ 


statistical service, under insistence 
no more than a guide for each 


reason on ques- 
25 


However 
of the law, must be 
individual member’s intelligence and 
tions of production and selling price 

In considering the reported cases, it is perhaps 
most useful, in a general survey, to regard them all 
compositely. An enumeration of all the facts in the 
cases would extend this paper to undue length, and 










add but a doubtful pront. 

“It is not em to read a reported case for its facts. 

must be analyz for its controlling principles. Of course, 
the decided facts show an approved pattern which others may 
follow. But since 1 ne of these cases can possibly include 
all the variations of needs and purposes which may be ex- 
pressed in action, 1 ne decision states all the law.” 
the Sherman Ant t Act 1926) 75 U. Pa. L. Rev. 122. 

18. Cf. Pode The Problem of Trade Association Law, 
St. John’s Law Rev y No. 1, December, 1927, page 3 

19. Adam Smit! An In ry Into the Nature and Causes of the 
Wealth of Nations (1 edition, 1802), Book I, Chap. X, 200 

20. “The distir between the direct or indirect effects of a 
combination is neces y practical rather than ratiocinative. It is 
impossible to draw a line which be immune from casuistical attack, 
and perhaps it is unfortunate t the somewhat arbitrary and prag- 
matic nature of what rts do in such cases has been so frequently 
disguised by a show of deduction.” Learned Hand, J., Live red 
Dealers’ Protective Association v. United States (C. C. A, 2nd) 4 Fed. 
(2nd) 840, 842 

21. Virgil Jordar Stabilizing Nat al Prosperity, Yale Review, 
October 1927, page 

22. Dr. Julius Klein, U. © Daily, January 8, 1928 

23. Cf. Virgil J supra note 21 

24. Three Years’ Progress in Current Business Statistics, Morti 
mer B. Lane, Burea ensus, Journal of the American Statistical 
Association, New Series ol. XIX, December, 1924, page 508. 

25. “Production not be lessened nor prices raised except as 
they are done by the dual, guided by his own judgment and acting 
on his own s been given, in common with all 





initiativ afte 
others, including the | 
of his business. T 

rate of production at 
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information of the essential elements 
s simply a method of saying that the individual 
the individual price are necesssary elements of 
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the individual freedor rade.” Nelson B. Gaskill; Legal Aspects of 
Statistical Activities Trade Association Activities, supra note 1, 
45, 52 

26 Ibid, 54 





In addition, close study of the opinions will dis- 
close that the statement of fact, by the Courts, of 
the absence of a certain evidentiary feature, indi- 
cates solely that no such testimony appears in the 


record under review. It cannot be sweepingly as- 
serted that the presence of such a fact would abso- 
lutely lead to a different conclusion. The relation 
of such testimony, as part of an unlawful agree- 
ment, is, in the last analysis, the most vital factor. 
It would therefore seem sufficient, in suggesting 
certain general rules for guidance, to point to the 
important features determining the validity or in- 
validity of the practices presented to the courts for 
adjudication, leaving the interested inquirer to pur- 
sue the investigation to the opinions of the courts 
or even to an examination of the transcripts of 
records and exhibits for the applicable law on some 
precise detail. 

But before discussion some general rules, which 
already appear to have assumed definite shape, it 
should be observed that standardization and simpli- 
fication aid materially in the development of a sta- 
tistical plan. A. variety in size, quality, shape, or 
workmanship, manifests itself necessarily in differ- 
ences in cost and price. It must also be borne in mind 
that a specific reporting plan must, of necessity, be 
adapted to the nature and volume of each business. 

In general, two types of reporting plans may 
be distinguished. 

“The first is that employed in contract work, adapted to 
businesses in which it is customary to ask for and receive bids 
—_ specific pieces of work, no two sets of specifications being 
alike, 

“The second type of reporting plan is that used in busi- 
nesses in which goods are sold to jobbers and retailers and in 
which transactions are closed currently for quantities of goods 
which may be more or less closely graded and standardized. 
Great differences exist between associations with respect to 
the amount of detail and the frequency of reports by members 
to the central office.”™ 

The most important consideration to bear con- 
stantly in mind is the fact that wherever a statisti- 
cal reporting plan is merely the instrumentality or 
cloak for an agreement, or concerted action evidencing 
the wrongful purpose, to control prices or limit pro- 
duction, it is to be condemned in its entirety. 

As stated by Justice Stone, in the Trenton 
Potteries case :** 

“The decisions in Maple Flooring Mfrs. Asso. v. U. S. 
268 U. S. 563, 69 L. ed. 1093, 45 Sup. Ct. Rep. 578, and in 
Cement Mfrs. Protective Asso. v. U. S., 268 U. S. 588, 69 
L. ed. 1104, 45 Supr. Ct. Rep. 586, were made on the assump- 
tion that any agreement for price-fixing, if found, would have 
been illegal as a matter of law,” 
and again in the Maple Flooring case, where the 
learned justice distinguishes the facts of that case 
from the facts in the Hardwood case :*° 

“The record disclosed a systematic effort, participated in 
by the members of the Association and led and directed by 
the secretary of the Association, to cut down production and 
increase prices. . The opinion of the court in that case 
rests squarely on the ground that there was a combination on 
the part of the members to secure concerted action in curtail 
ment of production and increase of price, which actually 
resulted in a restraint of commerce, producing increase of 
price.”™ , 

Accordingly, it is of importance that in the 
Maple Flooring case, Justice Stone stated: 


27. Tosdal, Open Price Associations, American Economic Review, 
Vol. 7, June, 1917, page 341. 
28. Ibid, 845, 
89. U. S. v ed. (Decided 
Federal Trade 


71 L. ed. (De 


Trenton Potteries Co., et al., 71 L 
February 21, 1927) 404, 407. To the same effect is 
Commission v. Pacific States Paper Trade Association, 
cided January 3, 1927) 321 

§ Supra note 16 


31. Supra, note 8, 580. 
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“It is neither alleged nor proved that there was any agree 
ment among the members of the Association either affecting 
production, fixing prices or for price maintenance.”” 

In strictest legal contemplation, the most 
liberal view which the Supreme Court has definitely 
announced is the exact holding in the Maple Floor 
ing’ case. 

“We decide only that trade associations or combinations 
of persons or corporations which openly and fairly gather 
and disseminate information as to the cost of their product 
the volume of production, the actual price which the product 
has brought in past transactions, stocks of merchandise on 
hand, approximate cost of transportation from the principal 
point of shipment to the points of consumption, as did these 
defendants, and who, as they did, meet and discuss such 
information and _ statistics without however reaching of 
attempting to reach any agreement or any concerted action 
with respect to prices or production or restraining competi 
tion, do not thereby engage in unlawful restraint of com 
merce 

But in its practical effects, because of the pauc- 
ity of case law on the subject, and also because of 
the new judicial point of view, the ruling cannot 
be contracted to such narrow limits.** 

In the absence, therefore, of an agreement, or a 
concerted, wrongful course of conduct, such as discussed 
above, on the part of independent units, we can now 
enter into a consideration of certain specific practices, 
which have been considered crucial as tests of lawful- 
ness or unlawfulness 

As noted above, an evaluation of the effect of 
the aggregate of all the facts of the particular plan 
under review, taken as a whole, rather than the 
presence of a certain evidentiary feature, is the 
proper method of approach. For this reason, the 
groupings which follow, can not be deemed absolute 
or final as measures of right or wrong, nor as an 
infallible index of the practices permitted and for- 
bidden by the decided cases. 

1. Secrecy in reporting data, and the limita- 
tion of the information to the members of the asso 
ciation, have been regarded as one of the potent 
reasons for adjudging a reporting plan illegal. The 
reports must be made “openly,”** and not so as 
to “deal with widely separated and unorganized 
customers necessarily ignorant of the true cond! 
tions.”** Buyers as well as sellers should be notified 
of market conditions, with adequate publicity to the 
buyers."® 

The following statements from Supreme Court 
opinions, forcefully describe the vice of the situation: 
tion: 

“With intimate knowledge the affairs of other pro 
ducers and obligated as stated, but proclaiming themselves 
competitors, the subscribers went forth to deal with widely 
separated and unorganized customers necessarily ignorant ¢ 


; 


the true conditions.” 





» Supra note 

33 Ibid, ¢ 86 f Cor le between Secretary Hoov 
and Attorney General Daugherty, found in Jones’ “Trade Associat 
Activities and the Law,” page 324 et s« 





34 Cf Podell and Kirsh Tl P l f Trade Associat 
Law, supra note 18, page l 









85. “There is no distinct or specif st of what may not be done t 
which one may refer, except that the decisions of the courts conta 
statements of facts wil have bee 1 1 or approved These 
are useful because they show what may t I ne, but they are most 
useful in showing why certain things are prol ted To get the value 
out of them as a guide to conduct, st get acquainted with the 
idea which is expressed in the law and which the courts apply in the 
cases which come before them This idea never reaches its final state 
ment but is constantly developing as conditions in the business world 
change, and in changing produce new mplications L me 
idea runs throughout, needing only sor disinterested anc l 
thinking to project it upon some line of act on which no as 
yet passed.” Nelson B. Gaskill, supra note 25, p. 45 

36. Maple Flooring case, supra note 8, 586 

7. Linseed Oil case, supra te lf ) 

88 Cf Franklin D. Jones, Tra Statistics and Public Pol 
Harvard Business Review, Vol. III (July 925) 894 

39 McReynolds, J in Linseed s 5 ra note 16, 389, 39 











“In the presence of this record it is futile to argue th 
the purpose of the ‘Plan’ was simply to furnish those engage 


in this industry, with widely scattered units, the equivalent 
such information as is contained in the newspaper and g 
ernment publications with respect to the market for com 
modities sold on boards of trade or stock exchanges. O 
distinguishing and sufficient difference is that t pu 
reports go to both seller and buyer, but these : ts g 


the seller only.”” 
If buyers are not informed of 


tl tai trad 
information collected and disseminated 





federated 


sellers, the result must inevitably be to afford the 
sellers the advantage of making a charge for thet 
commodities arbitrarily on the basis of all the traff 
the market will bear rather than on producti 


costs or real competitive values. From this narrow 


point of view statistical reporting tends to itself become 
; ] 


an instrument of oppression, rather than one of advan 
tage to buyers and consumers as well as sellers. It is 
furthermore economically necessary, in the interest ot 
stability in market conditions, that information should 
be made available to buyers and sellers alike, all ot 
whom are factors in market adjustment.‘ 

The publication of the statist ivailable 
sellers should be reported to the Department of 
Commerce, trade journals, or some other neutral 
reporting medium. This added element of publicit 
would make statistical reporting tend to 
mate, as near as practicable, the principle of th 


stock exchange or other open markets. 
This feature was given great weight by the 
Court in the Maple Flooring case >“ 


“he statistics gathered by the defendant Association ar« 


given wide publicity. They are published in trade s 
which are read by from 90 to 95 per cent of the persor 
purchase the products of Association members They are 
sent to the Department of Commerce which publishes a 
monthly survey of current business. They are forwarded t 
the Federal Reserve and other banks and le t 
anyone at any time desiring to use them.” 

2. Again, statistics must be disseminated 
“fairly,”*? and be a record of “actual” transactions.* 
False or fraudulent methods in the disseminati 
of statistics to the membership are unlawful \ 
restriction of reported sales only to the “best sales” 
renders the plan a convenient means to bolster uy 
a declining market or assist in the maintenance oi 
high prices. Such “salting” of statistical reports 1s 
merely a fraudulent manipulation of market prices 
which could scarcely seriously commend itself t 
favorable judgment by the law. 

As was stated in a case arising er a ( 
antitrust statute :** 

“Suffice it to say that the prices S 
Smith’s compilation of the reports of his | 
were unfair; they are styled by the learned commissione! 
‘boosting’ prices. If a great majority of the 63 reports showed 
no advance in the price of a given item, the price list would 
yet, almost without a single exception, show a1 ease in the 


l 





price of this iten 

3. The report must not give more detailed ot 
specific information than is necessary t 
other members of the industry, more specific informa 
tion than is adequate for an intelligent knowledge o 
the fundamental conditions affecting th 
name of a customer or the specific facts of each sale 
does not ordinarily add to the general value of statistics 
For this reason, the dissemination to the secretary and 





naus \ » 
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4( Clark J r 4 | ase f : 
40A. Cf. supra n 35 

41 Supra note 74 

42. Ibid, 58¢ 

4 Ibid 

44. State ex Inf. Attorney General v. Arh 
14 169 S. W 14 17¢ i Milton N 


Associations, Urbana, Illinois (192: page 12 
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any concerted action, with respect to production, 
other unlawful practices The possible 
dangers resulting from judicial approval in this 
activity have been suggested by an able writer.” 

A careful reading of the opinion will disclose 
that the ruling does not warrant, by its language, 
discussions of even past prices at these meetings: 


prices, or 


“The testimony is explicit and not denied that, following 


the decision in United States v. American Linseed Oil Co 
262 U. S. 371 (June, 1923), there was no discussion of prices 
in meetings. There was no occasion to discuss past prices, 
as those were fully detailed in the statistical reports, and the 


Association was advised by counsel that future prices were 
not a proper subject of discussion. It was admitted by sev 
eral witnesses, however, that, upon occasion, the trend of 
prices and future prices became the subject of discussion out 
side the meeting, among individual representatives 
defendants attending the meeting. The government, however 
does not charge, nor is it contended, that there was any under 

r agreement, either express or implied, at the meet 
ings or elsewhere, with respect to prices.”™ (Italics ours.) 

It would seem, therefore, that the law, because of 
the strong possibility of formulating joint price policies 
at meetings, hesitated to permit the mutual discussion 
of past prices at such times. 

5. The decisions draw a vital distinction between 
reports of the price of “past transactions,” on the one 
hand, and “current” or “future” transactions, on the 
other. While the former have been adjudged permis- 
sible, in the ordinary case and in the absence of special 
circumstances the latter appear to be forbidden. As 
was stated by Justice Stone in the Maple Flooring case: 


of the 


sfandanu 


“All reports of sales and prices dealt exclusively with past 
and closed transactions.”” 

Thus, in the Linseed Oil case, Justice McReynolds, 

speaking for a unanimous court, held unlawful, among 
others, the following situation: 
“Each subscriber agreed to furnish a schedule of prices 
and terms and agrees to adhere thereto—unless more onerous 
ones were obtained—until prepared to give immediate notice of 
therefrom for relay by the Bureau.”™ 

\s the Supreme Court said in the Maple Floor- 
ing case, in distinguishing the case before them from 
the Linseed Oil case: 


departure 


“It was held that the agreement for price maintenance 
accompanied by free exchange of information between com 
petitors as to current prices of the product offered for sale; 
full details as to purchasers, actual and prospective; and the 
exchange of information as to buyers and those to whom 
offerings were made by sellers and of the terms of such offer 
ings, could necessarily have only one purpose and effect, 
namely, to restrain competition among sellers.”"" (Italics ours) 

In the Hardwood case, the court stated: 

“Members must file with the secretary at the beginning of 
each month price lists showing prices f. o. b. shipping point,”” 
and new prices had to be filed with the association as 
soon as made. The secretary then sent to each member 
not later than the 10th of each month, the summary of 
the price lists thus furnished by the members, showing 
the price asked by each, and any changes made therein 
were immediately transferred to all the members. 

6. There must be no penal provision to compel 
each member, under duress of fine, suspension, or ex- 
pulsion, to conform to group action rather than indi- 
vidual discretion. The member should not be penalized 
for exercising his own individual judgment as to the 


7 I bid So also, in the Cement case, the court points out that 
“There was no discussion at these meetings of current prices; no com- 
ment on conditions or as to prospect of market, production, or prices.” 
5 ra te 4 601 

8S. Franklin D. Jones, supra note 38 


59 Supra note 3, O75 




















or the territory in which he will sell. 

This use of penalties or forfeitures as a means of 
keeping the membership in line has been distinctly dis 
approved, especially in the Linseed case, where the court 
found that 


“All subjected themselves to an autocratic Bureau, which 
became organizer and general manager, paid large fees, and 
deposited funds to insure their obedience 


This was referred to by Justice Stone in the Maple 
of the 


Flooring case as “heavy penalties for violation’” 
plan. 

7. A drastic supervisory system which amounts, 
in substance, to an actual or potential control by the 
association of the individual's affairs, is another feature 
which has received judicial condemnation. When such 
an instrument is employed for the purpose of prying 
into the affairs of a member, to discover whether he has 


complied with a joint agreement of the membership, or 
operates as a constant threat of exposure, its use 1s for- 
bidden. This is exemplified by the strict supervision 


illustrated in the Linseed case 


One of.the most troublesome questions left open 
for adjudication is raised by the specific-job contracts 
of the Cement case. This is the only sanction of the 
law as it now stands, dealing with the reporting of each 
sale and listing the name of each customer, and the price 
for the future transaction, as found in the specific-job 
contracts dealt with in the Cement case.®* An analysis of 
the Court’s opinion with respect to this would seem to 
place these activities upon a special basis, and thus dis 
tinguish the particular situation there disclosed from 
the ordinary case 

The specific job contract was a form of contract, 
exclusively used by manufacturers of cement, whereby 
cement was sold for future delivery, for use in a specific 
piece of construction which was described in the con- 
tract. These contracts had become, by universal prac- 
tice, optional, there being no obligation on the part of 
the purchaser to pay anything until after the delivery 
of the cement to him. The purchaser was not obligated 
to take the cement contracted for unless he chose to. 
He was not held to the price named in the contract in 
the event of a decline in the market, whereas the manu- 
facturer was bound if there was an advance in price. 
This form of contract grew up to accommodate the con- 
tractors in bidding for future construction work, so 
that the required amount of cement would be avail- 
able at a definitely ascertained maximum price. The 
Court pointed out that, in view of the option features 
of the contract, the contractor was involved in no busi- 
ness risk, if he entered into several specific job con- 
tracts with several manufacturers for the delivery of 
cement for a single specific job. Because of this pecu- 
liar arrangement, the contractor could compel each 
cement manufacturer to deliver the full amount of 
cement upon which he had an option, and divert it from 
the use of his specific job to other jobs. However, had 
the manufacturer known of this diversion, he could not 
have been required, under his contract, to make de 
livery, and quite likely would have chosen not to do so 
Therefore the activities of the cement association were 
directed towards securing the information to remedy 
this situation and communicating it to the members, 
thus preventing contractors from securing future de 
liveries of cement, an experience hich was commot 
in a rising market 





64 Supra not 
65 Supra note 8 
ot Supra note 4 
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limitation of his production or the price of his products, 








Members reported to the secretary of the associa 
tion: 

1. All specific-job contracts, describing in detail 
the contract and giving the name and address of the 
purchaser. 

2. The amount of cement required, the price, an 


delivery point. 
3. The date of the expiration of the contract 


4. Detailed reports of all changes in the contract 
; - : ; 
including increases in the amount of cement to be de 
livered, and cancellations. 
With respect to the legality of the specific-job con 
tracts of the Association, the Court says at page 603: 
“Unless the provisions in the contract a uived by the 
manufacturer, demand for and receipt of such deliveries by 
the contractor would be a fraud on the manufacturer; and 
in our view, the gathering and dissemination « nformatior 
which will enable sellers to prevent the perpetration raud 
ipon them, which information they are free to act upon or 
not as they choose, cannot be held to be an unlawful restraint 
upon commerce, even though in the ordinary urse of busi 


ness mos: sellers would act on the informat 
make deliveries for which they were not leg 
\nd as it says further at page 604: 

“But for reasons stated more at leng { 
Maple Flooring Mfrs. Asso. v. United States pra, we Cal 
not regard the procuring and disseminatio1 nformat 
vhich tends to prevent the procuring of fraud t contracts 
wr to prevent the fraudulent securing of deliveries 
chandise on the pretense that the seller is bound to deliver 
by his contract, as an unlawful restraint of tra even 
such information be gathered and disseminated by those w 
are engaged in the trade or business principally rned 

It was argued, as the opinion in the Cement case 
indicates, that while there might be some justification 
ior this particular practice as a remedy fort the evil 
aimed at, nevertheless, since the price of the commodity 
generally could be determined if the price on specific 
jobs was disclosed, it could lend itself very easily to a 
price fixing plan, as the vehicle for the nouncement 
of tuture prices. he reasoning of the Supreme Court 






thus answers this point.” 


“It is contended by the government that the report of 
prices on specific-job contracts in effect informs the members 
of the Association of prices to dealers, since the differential 
allowed to dealers is well known in the trade. However this 
may be, the fact is that any change in quotations of price t 
dealers, promptly becomes well known in t trade throug! 
reports of salesmen, agents, and dealers of various manufac 
turers. It appears be undisputed that there were frequent 


changes in price, and uniformity has resulted 
taining the price at fixed levels, but from 


tin 


ng of changes in prices by competing selle: 
It would seem that the entire opinion leaves open 
a fertile field for special rules in those 
bidding is the customary practice in the industry, and 
where false and misleading statements of er sellers’ 
} 


estimates are made by buyers in order to secure from 


sellers the most favorable terms. 


Here, the flexibility of the rule of reason, whicl 
permits effective cooperative measures co-extensive with 
the evils sought to be cured, will necessarily have to be 
invoked as a measure of the legality of the practices 
presented to the court. In this class es, an en 
forcement policy cannot be too definitely stated in ad 
vance Protective activities reasonabl idapted 
eliminate fraud are a legitimate zone for cooperative 
endeavor. If this condition seems to subvert the doc- 
trine of the prohibition of the announcement of future 
prices, it can only be answered that here is an exampl 

f the unfolding of the policy of the anti-trust laws 
ntinued on page 162 
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Recent Legislation Relative to Business Insurance 





, 

By 
REV II f the legislation relating to “business 
insurat and the circumstances leading up to 
its enact furnishes an interesting illustration 


yf the way ch judicial decisions create obstacles 


to the econon elopment of the community which 
only the legislature can overcome and of the varieties 
of legislative tribution to the solution of such 
problems 

In recent urs there has been an enormous in- 
crease in tl mount of business insurance written by 
life insurance mpanies, this being accounted for by 
the fact tha ness concerns, which have always in- 
sured their pl ul properties against damage or loss, 
have come t e that the economic loss involved in 
the death of ecutive who plays an important part 
in directing t ictivities of an enterprise is no less 


real and n greater than any mere property 


loss. Acting this realization they have attempted 
to provide themselves with the necessary insurance, but 
have encounter lificulties in the form of the two 
well establis! mmon law rules of wera vires and 


insurable inte1 In order to meet the resulting need, 


the legislature ve attempted on the one hand to give 
to corporatiot thority to take such insurance, and 
on the other t tect the insurance companies against 
an illegal exe corporations of the power thus 
granted 

VM * decided by the Su- 


Victor 7 Cotton Mill 
\ tl one of the earliest 
uppeared that the common law doc- 
by the court were not keeping pace 

levelopment. The plaintiff in that 


preme Court Carolina, was 
cases in W 
trines as appl 
with the e 


case sued th fendant corporation of which he was a 
stockholder to enjoin the payment of further premiums 
on two poli nsurance for $50,000 each upon the 


life of a pers o at the time the policies were taken 


was the pres t of the corporation, but had ceased 
to be connect th the corporation before the suit 
was brought His contention was based upon the 
ground that tl njunction should be granted because 
the payment of further premiums involved an improper 
use of corporate is and because the corporation had 


no insurable The Supreme 


the insured’s life 
Court, in holding that the trial court had properly 


granted an injunction, avoided the question of insur- 
able interest iced its decision upon the ground 
that the corporation had neither express nor implied 
authority to expend its funds for the payment of pre- 
miums for po n the life of an officer. The rea- 
sons expressed the court’s opinion for reaching this 
conclusion resting Although conceding that 
1 The ter $s insurance : ally applied to insurance 
taken out and rations n the lives of their directors 
members of a partner 


the ret type 
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corporations might have implied authority to pay pre- 
miums on policies insuring physical property against 
destruction, such authority being “based upon the power 
and duty of the directors to resort to the usual methods 
to protect and indemnify the company against such 
accidents”, the court said that the insurance of the lives 
of officers or employees of corporations did not come 
within the principle of implied or incidental powers. 
Not only was the court of the opinion that no authority 
then existed for effecting such insurance, but it also 
suggested, probably realizing that an appeal might be 
made to the legislature, that it would be dangerous 
to grant such power to corporations because of the 
temptation which would thereby be created to depart 
from safe methods of corporate financing and to launch 
into speculation and because corporations might also 
be tempted to acquire an interest in and ultimate con- 
trol of the insurance company issuing the insurance and 
the investment of its surplus. Although the fact that 
the insured was no longer in the service of the corpora- 
tion was stressed by the court, this apparently was not 
the controlling factor in the decision, for the same con- 
clusion was reached in another case* decided at the 
same term, although it there appeared that the insured 
was still president of the defendant corporation. 

The courts of North Carolina might in time, if 
presented with proof of a custom among corporations 
to insure the lives of their officers, have reached a dif- 
ferent conclusion, but with such a decision as that in 
the Victor case confronting them it would be unlikely 
that a number of corporations sufficient to create a cus- 
tom would adopt this practice. Resort was therefore 
immediately had to the legislature of North Carolina, 
which apparently had a greater regard than the court 
for the wisdom and integrity of directors of corpora- 
tions, as it enacted a statute* to the effect that: 

“Whenever there shall devolve upon an officer or agent 
of a corporation duties and responsibilities of such a nature 
as that a financial loss would result to the corporation from 
the death and consequent loss of the services of such officer 
or agent, then in such cases the corporation shall be deemed 


to have an insurable interest in the life of such officer or 
agent and shall have the power to insure the life of such 
officer or agent for its benefit.” 


A Circuit Court of Ohio held, in a case’ relating 
to policies on the lives of five directors of a corpora- 
tion, that “the company had no insurable interest in its 
directors, and if it did that the secretary and manager 
(who had entered into the contracts without express 
authority) were unauthorized to enter into the contract 
without the assent of the board of directors.” The Su- 
preme Court of Ohio made unnecessary the legislation 
which might otherwise have resulted from this decision 
by deciding* that a corporation had an insurable in- 


Victor v. Manufacturing Co. (Sup. Ct. North Carolina 1908 
1 < : 
‘ North Carolina Laws of 1909, Chapter 507 
Insurance Co. v. Schott (Cir. Ct. 1908) 30 Ohio C. C. Rep. 656 
Keckley v. Coshocton Glass ( (Sup. Ct. Ohio) 99 N. E. 299 
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terest in the life of an employ relied upon to 
make its business a success and that the corporation 
could recover the proceeds of a polic} taken upon the 
life of such a person even th¢ ugh he 1s not its em 


in 


ployment at the time of death 

In 1911 Pennsylvania enacted a st tute’ authoriz 
ing a firm or corporation to “take insurance upon its 
members and its officers and directors, and upon its 
employees, and for pension purp* und relief pu 
poses”, and two years later Wiscons gi unted to cor 


for its benefit 


“To cause 
] 


porations power 


the life of any director, officer, or age thereof, and 
to pay premiums therefor The Wisconsin legislature 
also made an attempt to solve the | roblem raised in the 


first Victor case as to the yf using corporate 





funds for the payment of premiums for insurance upon 
the lives of persons who had ceased to serve it by pro 
viding that “Whenever a1 such director, officer, or 
agent shall cease to be a director, officer, or agent, such 
corporation shall cease to pay su premiums, unless 
agreed to by a vote stockholders holding at least 50 
per cent. of the shares of st ck « ich corporation.” 


It will be noted that these statutes were silent on the 


question of insurable interest 

Che year following the enactment of th¢ 
statute it was held by the Supreme ‘ 
that it was not an ultra vires 
insure the life of an individual w! 
and general manager, and that it 
terest in such a person’s life, as 
knowledge of the financial manu 
of the plaintiff was such that his death could not fz 
to result in serious and substantt il loss to its creditors 
and all others interested in its property cS 
conclusion was reached in Tennessee in a 
which it appeared that the i, who had been the 
corporation’s general manager, had left its service priot 
to his death. 

The development ot insurance was 
peded not only by ‘udicial decisions but also by the 
action of administrative officers, tor the Comptroller of 
Currency ruled that the tenure of official 
of a national bank “is too ¢ create 
surable interest in the bank “ven if the 
interest is an insurable one, I am the view 
that the directors whose duty it 1s t dismiss an officer 
when in their judgment the interes f the bank so 
expend the funds of 


Wisconsin 
wurt of Virginia’ 
act for a corporation to 

was its president 
1d an insurable in 
“His relation to and 
facturing interests 


ii] 


and 


similar 
case’ in 


insures 


business im 


of office an 
1 hemeral to 
99 and +} 


al 
1 
incline d to 


ts oO 


power to 


require, would not have 





the bank in insuring his lite, either continuously or tot 
a definite term.” Many attempts were made by com 


1 of this ruling, and 
vailing, but under 


pany counsel to obtain a modificatiot 


for seven years the ir efforts were una 


date of October 13, 1927, the C mptroller issued a new 
stated that his office would no longer 


ruling in which he 
offer objection to a pt a national bank to in 
sure the lives of any of its officers whom it had an 
insurable interest. ~ licates that the administra 
tive officer or body is less likely to be bound by the 
decisions of the past than a c d is therefore a 
valuable tool in making the adjus 
meet changed economic conditions. The power to pass 
upon the extent of the insurable interest he reserved 
to himself, but stated that where an application was to 
be approved it must appear not only that the relation- 
ship of employer and emplovee existed, but also that 





tments necessary t 


Pennsylvania Laws 
f 101 


s Wisconsin Laws 

9 Mutual Life Insurance Company V B Armstrong & Co 
(Sup. Ct. Virginia 1914) 80 S. I 

10. Wurzburg v. N. } Sup. ‘ Tennessee 1915 
203 S. W. 332 








\sso¢ LATION 


Jor IX 


} 
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“the corporation securing t 


in the life of the party named, 





the cause of a substantial loss to the busines his 
does not follow ordinary services, but aris ( the 
success of the business is dependent upon ied 
life of the party named.” This is an ut strict 
measure of insurable interest.** 

In 1923 there appeared in Indiana* a ne 
statute which represented the beginning of a syst i 
ittempt to provide a legislative cure for U cultie 
which had arisen. This statute provided 

poration, when authorized by its boat t 
its executive committee, might “cause “d 
for its benefit, the life of any of its directo1 fi 
agents or employees, and to pay the pren sucl 
insurance; and may continue to pay such prem ms 
after the insured shall cease to be sucl rector, 
officer, agent or employee of suc It 
further provided tl 

“Due authority for such corporat g 
release, convert, surre der, r take 
reterence to su ¢ snali bé sult é 
to the ranc¢ y a cert 
the set ) responding 
| ition, under it ite seal Any s 
protect the ins ‘ pany ior al 
by it upon the hereof, wit it 
the validity of the ate authority Pf 
the corpo ite [| ( gs The bene y 
shall not be nang except with tne 
poration, benelicial etre f 1 sur 

Although this law was intended by sors t 
henefit insurance companies writing busin unce 
‘t did not entirely serve this purpose, 1ity 
of the language used by its draftsman cr oubt 
as to what kinds of business insurance ¢ itten 
and as to what evidence could be relied ups t 
corporate action having been taken yns 
applying for such insurance. 

While it authorized corporations t » be 
sured the lives of certain classes of individuals, it was 
not entirely clear that the power extended to cases 1 
vhich the corporation could not show a d cul 
ary interest in the person upon whose lit surance 
was taken. Chen, too, it required the the 
soard of directors or executive committ ( 
poration aj plying tor the insurance, a y 

the life insurance companies had t 
the formality of obtaining board c 
plication for life insurance was unne 
that the executive officers ct uld « C 
tracts of life insurance just as Ire¢ y 
contracts incident to the proper c ( 
poration’s business The compan! g 
insurance were troubled by the t tat 
ute limited the authority of a cor] 
the lives of its directors, officers, age ( 
ployees to be 11 sured to cases where it appeare that 
the insurance was “for its benefit.” Thi red that 
this language of the Indiana law might be trued as 
forbidding the writing of group insut ucl 
as most of the group insurance statutes e that 
such insurance shall be “for the benefit of S eT 
than the employer.”** This provision also made it 
doubtful whether corporations could ywment 
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m the other hand, 





1» ( S petis Ss. ' 
the provisi e beneficiary in a business insur- 
unce policy s not be changed “‘except with the con- 
sent of sucl rporation, benehciary, effecting such in- 
surance et to imply that corporation might 
consen g as beneficiary of a person other 
than itself this extent to be in conflict with that 
ortior thorizing a corporation to take 
its benefit here was also 
i ( as to the construction 
e statute prescribing the kind of 
evidence w e relied upon as to the existence 
duc e€ act taken by the corporation. 
Counsel for f the insurance companies were of 
the opink é rm of certificate provided for in 
the statute t be relied upon but that other evidence 
could be a while others were inclined to the 
view that th the statute was to make that the 
only evide could be relied upon. Because of 
this confus elt by some that it would be un- 
vise to I VS enacte other states Not 
withsta Dp fact, however, the same law was 
passed i1 irginia vhere the courts had 
already pas most of the questions dealt with in 
this statute g conclusions favorable to the cor- 
orat S imk 1 panies 
In 1927 statute in modified torm, hav 
ing ber n twenty-one legislatures, was 
enacted nine states These statutes did 


vision expressly granting authority 


to corp e business insurance, but simply 
prescribed tl pe of evidence which might be relied 
upon as to t stence of due authority “to effect, 
assign, re ert, surrends or take any other 
action W ( e to such irance.”’ They further 
provided that surance company relying upon the 
prescribe 1 f f evidence should be protected “for 
any act done iffered by it upon the faith thereof, 
without further inquiry into the validity of the cor- 
porate author the regularity of the corporate pro- 
ceedings rtunately for the insurance com- 
panies the legislators were not in agreement as to the 
form of the « nce. In Arkansas, Idaho, Nebraska 
and Tennessee the companies may rely upon a state- 
ment signed t president or secretary or other cor- 
responding off inder the corporate seal. In Mon 
tana, New M and North Dakota reliance may be 
placed upon a ement signed by the president and 
secretary 01 r corresponding officer under the cor- 
porate seal regon the evidence provided for by 
the statute is ritten statement under oath, signed 
by the preside secretary and under the corporate 
seal, showing that the action taken has been approved 


by a majorit the board of directors, while in South 
Dakota the st nt must be signed by the President 
and Vice t and the Secretary and Treasurer 


ng officer of the corporation under 


Its <¢ o1 
: : ' ; 

The ‘ ese equirements has created 
in adde the insurance companies instead 
of the benefit was intended. The apparent pur- 
pose of the of these visions is to create 
in estoppe f life insurance companies rely- 

\ } } 
l 4 48; Idal ( Montana, Chapter 
8 N : Mex H. B. 2 North Dakota, S. B 
119 g South Dakota, H. B. 23 Tennessee, Chap 
1 I ‘ n, interesting fron 
he point t re. t t effect that “N« 
erso chal + reaso erest in the subject matter 
fror ‘ a In Executive Committee 


insurance.” 


ing upon written representations made by corporate 
applicants for insurance. It is rather difficult to under- 
stand why transactions between a corporation and a 
life insurance company should be governed by rules of 
estoppel different from those applied to similar transac- 
tions between a corporation and any other kind of in- 
surance company or another corporation, nor is it clear 
that the life insurance companies have suffered under 
the existing rules of law. The case which has been 
cited so often as illustrating the perils to which life 
companies are subject in the absence of special statutory 
protection is that of Coleman v. Northwestern Mutual 
Life Insurance Company,'* but that case has seemed to 
many to have been decided upon a question of pleading 
and not of substantive law. This conclusion seems to 
be borne out by the statement in the court’s opinion 
that “Neither estoppel nor laches, relied upon as es 

toppel, is pleaded. In this case neither could be relied 
upon without being pleaded.” 

Legislation has helped to eliminate some of the un 
certainty which existed as to the power of corporations 
to insure the lives of their officers and employees, but 
some of the problems which have arisen from the com 
mon law requirement of an insurable interest remain 
unsettled. The conflicting decisions and administrative 
rulings make it doubtful whether the existence of the 
relationship of employer and employee per se estab 
lishes an insurable interest, or whether a corporation 
has an insurable interest in the life of an officer or 
employee only where it clearly appears that it would 
suffer a substantial pecuniary loss by reason of the ofh- 
cer’s or employee’s death. These are questions which 
cannot be answered satisfactorily without further judi 
cial decisions and where these are unsatisfactory further 
appeals for help will have to be made to the legislatures 


is Sup. Ct. Missouri 1917) 201 S. W. 544 In that case ¢ 
action was brought by the trustee in bankruptcy of the George D. Allen 
Paper ( pany to recover the proceeds of insurance under a policy 
procured by that company upon the life of its president, and th Ase 
ame before the Supreme Court of Missouri on appeal from an order 
overruling a motion to set aside a nonsuit At the time the policy 
was issued the corporation was named as beneficiary and no right wa 
reserved to change the beneficiary Later the insurance company re 
ceived an instrument signed by the corporation's president and secretary 
and bearing its corporate seal requesting that the policy be made pay 
able to the president's wife The original policy was surrendered wit! 
this request and a new policy was issued and at the death of the presi 
dent the insurance company paid the proceeds to the beneficiary named 
in the new policy It was contended by the trustee in bankruptcy that 
the change of beneficiary was improperly made since the Board of D 
rectors had never approved the request for change The Supreme Court 

rse the judgment and remanded the case tor further proceedings 
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THE WIDENING CONTACTS 
PROFESSION 

One of the most striking and significant 

phenomena of the day, at least to the lawyer, 

is the widening contacts of the profession. In 

many directions it is touching the major in- 

terests of our common life to an extent never 


OF THE 


before attained among us. Heretofore as a 
rule the contacts of the profession were those 
of the individual lawyer acting for his clients 
or playing a role in the wider field of politics 
or statesmanship, with his professional char- 
acter and point of view pretty much in the 
background. ‘Today these of course con- 
tinue, but they have been supplemented by 
what is really a fairly recent development, 
viz: the contact of the profession itself, act 
ing through its principal organizations, with 
many broader problems of our country. 
When accredited representatives of the 
American Bar Association meet with repre 
sentatives of employers and labor in order 
to try to work out a means of furthering the 
peaceful settlement of industrial disputes, 
as was recently done, it is plain we have 
something different from the relation of 
lawyer and client, lawyer-statesman and the 
public constituency, or of a mere group of 
individual lawyers moved by a sense of pub 
lic duty to confer with others on a national 
problem of great importance. We have a 
responsible profession acting through its 
representatives as adviser and cooperator 
with two great economic groups—with 
groups so important, in fact, that they would 





hardly be inclined to defer, in concerns like 
those under discussion, to the individual 
opinions of lawyers, no matter how distin- 
guished they might be in professional life. 
In brief, we have a form of contact of real 
significance and one which would have been 
impossible in the days when the Bar was 
practically unorganized and without any 
thing approaching an authoritative voice. 

Again, when the Secretary of the In 
terior comes to an annual meeting of the 
American Bar Association and asks the aid 
of the profession in finding a solution for 
the acute problem presented by the great 
and increasing waste of our national re 
sources in oil, under pressure of unlimited 
and spendthrift competition, we have some 
thing different from a mere request for legal 
advice. We have an appeal to a great pro 
fession and a great organization for the ex 
ercise of the highest qualities of legal states 
manship. And when the representatives of 
the American Bar Association were ap- 
pointed to serve on the joint committee 
which he proposed, the act illustrated clearly 
the widening range of usefulness of the pro 
fession in matters of national concern. 

Illustrations of these widening contacts 
abound. There is the rapprochement with 
the medical profession, with a view to reach 
ing conclusions with regard to problems of 
the criminal law which are becoming more 
and more acute. The American Association 
of Psychiatrists and the American Bar As- 
sociation are working along similar lines. 
In the various Crime Commissions, State 
and National, which have been created in 
recent years, the profession and important 
groups of lay representatives are joining 
hands for the attainment of common ends. 
In the matter of judicial selection the pro 
fession is establishing contacts with the lay 
electorates on a truly large scale—and the 
electorates are coming to pay increasing at- 
tention to what it has to recommend. By 
means of Judicial Councils in various states 
it is coming more and more into touch with 
legislatures and also with public opinion as 
a whole. 

The plan of Judge Finch approved by 
the Judicial Section of the Association at the 
Buffalo meeting represents a proposed con 
tact with the business world, not for the pur 
pose of aiding some other organization or 
group to solve its problems, but in order to 
secure assistance in solving what are to a 
great extent the special problems of the pro 
fession itself. That proposal, it will be re 
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called, was that the Executive Committee 
consider the feasibility of asking leading lay 
organizations, like the National Chamber of 
Commerc: National Industrial Board, 
the Amet Bankers’ Association and 
others, to point representatives to meet 
with representatives of the Association to 
survey the ethods and results of legal 
procedure | to “report whether the 
erowth of the administration of justice has 
been commensurate with the rapid advance 
of business, and if not, to recommend a pro 


gram thr which a better adjustment 
may be at plished.” 
The list of such actual or proposed con- 


extended greatly, but it is un- 
necessary remaining point of impor- 
tance is that all this has come about as a re- 
sult of the ganization of the profession. 
The more inclusive and coherent that organ- 
ization is, the wider will be the contacts of 


tacts might 


the profess! ith the various phases of our 
national lif [There is something definite 
and respot about an organization. It 
is in a posit not only to speak but also to 
help. “Wh do you represent?” is a ques- 
tion that is sure to be asked at some stage 


of any dis« 
representati 
give a pron 
inspires lence 
bility. 


n of important matters. The 
es of the Bar Associations can 
and satisfactory answer that 


and admits responsi- 


THE PARAMOUNT’ 


The \dministration 


PROBLEM 

| Justice was 
placed first the iramount prob- 
lems of the ited States by the vote of the 
members of National Economic League 


- » 
i? ? | 7 
iiSt OF p 


taken in January of this year. Then came 
Lawlessness and Disrespect for Law, Pro- 
hibition, | 1 Contro Prevention of 
War, Agriculture and Farm Relief, inj the 
order named. Far down in the list of fifty 
were the pai unt problems of other days. 
Trusts and Monopolies, which once filled 


the land w 
128 votes as 


und and fury, received only 
inst 1720 for the Adminis- 
tration of Justice. Railways would seem to 
have ceased to be a problem, to judge from 
the vote of in favor of their paramount 
importance t The tariff no longer oc- 
cupies a foremost place in the opinion of 
those consulted, the vote being only 505, and 
that, too, it esidential year. 

Almost anyone down the list 
would possibly find something to criticise in 
the relative it rtance ascribed to the vari- 
ous problems by the preferential vote of the 


going 





\MERICAN Bar ASSOCIATION JOURNAL 








143 


League. But the result of the vote is of 
value because of the character of the mem- 
bership of the organization. It represents 
the views of a select and intelligent constitu 
ency and not merely the emotional reactions 
of a miscellaneous group. The prime inter- 
est for lawyers lies of course in the striking 
affirmation as to the supreme importance of 
the problem of securing a proper adminis 
tration of Justice in the nation. 

Lawyers should welcome this because 
it shows that intelligent public opinion is 
waking up to the situation and is thus 
furnishing one essential element of progress 
and improvement. Until intelligent public 
opinion is strong enough to support proper 
measures of advance, progress will neces- 
sarily be slow. When the thinking section of 
the public realizes the importance of the 
problem, legislative indifference, for one 
thing, will not be so marked in matters of 
law improvement as it is at present in many 
quarters. The administration of justice is a 
problem of public opinion and not a mere 
matter for the Bench and Bar to look after. 


INFORMATION AT THE SOURCE 

Plans for establishing better educa 
tional standards, both literary and legal, for 
the applicant for admission to the Bar rep 
resent an effort to attack the problem of ill 
educated and ill-disciplined members of the 
profession at what is generally regarded as 
the source. But there is a point even back 
of this at which it may be attacked and 
doubtless with good results. This is sug 
gested by a pamphlet entitled “Facts for the 
Prospective Student of Law,” issued by 
H. E. Stone, Dean of Men of West Virginia 
University, and revised by Dean Roscoe 
Pound and Dean John H. Wigmore. 

The pamphlet, as its name suggests, at 
tempts to give the young man contemplat- 
ing the study of law a fairly good idea of 
what the profession means, the hardships 
which success in it demands, the rewards 
which success carries, the educational re- 
quirements which are now deemed neces- 
sary, and the spirit that should actuate the 
profession as a whole. A number of good 
books are suggested as suitable for reading 
by the young man who contemplates tak 
ing up the study of law. This form of voca- 
tional guidance should prove very useful and 
help to aid young men in getting a better 
idea of the profession which many of them 
are inclined to choose without due consider 
ation. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Equity Rule 75b and Proper Course Under Certain Circumstances Indicated — Federal 
Jurisdiction to Enjoin in State Taxation Matter—New Cause of Action Under Illinois 
Statutes—Power of Appellate Court to Issue Mandamus—Section 6 of. Chinese 
Exclusion Act Construed—Repossession of Chattel Under Conditional Sale 
Within Four Months of Bankruptcy of Seller Held Not Illegal Preferenc« 
Liability to Third Parties for Injury to Property 


By EpGar Bronson To_MAN* 


N our review of Blodgett v. Holden, page 35 of 

the January issue, we said: “In an opinion de- 

livered by Mr. Justice McReynolds the Supreme 
Court answered affirmatively the question certified 
to it and held that as to the gift made in Janu- 
ary 1924 the statute was invalid.” 

The opinion written by Mr. Justice McRey 
nolds contained this statement “As to the gift 
which Blodgett made during January 1924 we 
think the challenged enactment is arbitrary.” The 
concurring opinion by Mr. Justice Holmes, refer- 
ring to the duty which the court has imposed upon 
itself not to declare an act of Congress unconsti 
tutional if any other course is possible, declines 
to hold the act under consideration unconstitu 
tional, but holds that it should be interpreted as 
having a prospective effect only and therefore in- 
applicable to gifts made prior to the date of its 
passage. The record did not then show that Mr. 
Justice Sutherland was absent, and it was accord- 
ingly assumed that all the Justices who did not 
concur in the opinion of Mr. Justice Holmes, did 
concur in the opinion of Mr. Justice McReynolds 
The court has now removed all possibility of mis 
apprehension by the entry on February 20 of th« 
following amendatory order 

“By the Court: An e 
among the eight Justices who heard and considered 
this matter renders it impossible categorically to 


jual division of opinion 
' 


answer certified question No. 2 The other tw 
questions, we think, are not essential. The state 
ments of views by the Justices are enough to show 


that the tax exacted of Blodgett cannot be sustained 
under sections 319-324 of the revenue act of 1924, 
and they will enable the Circuit Court of Appeals 
readily to reach a proper decision. The cause will 
be remanded there for appropriate action. 

“The opinion of Mr. Justice McReynolds is 
amended by striking out the words ‘And the ques 
tion is so answered,’ and by adding thereto ‘The 
Chief Justice, Mr. Justice Van Devanter, and Mr 


Justice Butler concur in this opinion.’ 
‘The opinion of Mr lustice Holmes is con 
curred in by Mr. Justice Brandeis, Mr. Justice San 


ford and Mr. Justice Stone 

In our review of the Murray and Cook cases, 
pp. 95 and 96 of the February number, our head 
note read as follows: 

“Under the Probation Act the District Courts 
have the power to suspend sentence and place a 


defendant on probation after conviction, plea of 


~~ 


* ASSISTEI RY Mr JA) - I ri 





guilty or nolo contendere any time until the im 
position of sentence but not thereafter.’ 


Assistant Attorney General Mrs Mabel 
Walker Willebrandt calls our attention to an erro 
in the use of the words “until the imposition of 


sentence.” She correctly points out that the ques 
tion certified to the Supreme Court was as to th 
existence of a right to parole a defendant “after he 
had begun to serve sentence,” that is t 
execution of sentence had begun. We confess t 
a failure to take into account that there may be 
an interval between the imposition of a sentence and 
the beginning of its execution. 


f 
- 


The headnote on page 95 should be amend: 
by striking out the words “until the impositi 
sentence” and inserting the words “before he be 
gins to serve sentence.” A _ similar correctiot 
should be noted in the first paragraph on page % 
after the quotation. 

The JouRNAL acknowledges its indebtedness 
to Mrs. Willebrandt for her valued suggestions 


and takes great pleasure in correcting the errot 
the earliest opportunity. 


Practice on Appeal—Certificates of Evidence— 
Testimony in Narrative Form—Allowances 
of Counsel Fees as Costs 


On appeal in equity cases from a district court to a 
Circuit Court of Appeals the requirements of Equity Rule 
75b that the evidence be stated in simple and condensed 
form and that testimony be in narrative form must be 
complied with. A district judge may not properly direct 
that all testimony be stated in the exact words of 
witnesses even though the rule permits parts thereof to 
be so stated in the discretion of the judge. But sound 
discretion must be exercised by the Court of Appeals in its 
disposition of the case for non-compliance with the rule. 
Affirmance is too severe a penalty particularly where the 
court had theretofore been uniformly indulgent of such 
a course. Opportunity for compliance with the rule should 
be afforded, on payment of costs including counsel fees. 

Barber Asphalt Paving Co. v. Standard Asphalt 

Rubber Co., Adv. Op. 182 Sup. Ct. Rep., Vol. 48, 
p. 183. 

This suit was brought early in 1915 to obtain an 
injunction against the infringement of a patent and to 
recover profits made through such infringement. The 
plaintiff’s title, the validity of the patent, and the in 
fringement were put in issue. After a hearing an 
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ut ntered in favor of the plaintiff 


ter to ascertain the 
master to take evi- 
fence al "“ findings together with all the evi 
interlocutory 


rence ) is PT 7 ’ | 1e 
and none could 


ent had expired 


lered by Judge 
Humpht s deat 1918 all subsequent 
e FitzHenry. In 
port finding that 
were 
sum 


he defend fits from tl intringement 
that 


S50) O44 2 mending a recovery of 


Witl the 1 ter turned in the evidenc« 
taken but te it s report, nor did he at 
h at rt to the evidence n receiving the 
ence t ed to put filing indorsement 

e master s report 


the court con- 

rwarded to the 
pla with interest and 
osts It 1! pinion the court indicated 
“ bet it and 


ve tore 


de fendant 
the ( t rt f Appeals here both decrees 
vere cha pported | nd contrary to the 

idet rders at the appellant’s request 
e time f transcript of the record was ex- 
llant prepared, 
osed transcript 
spall nad . ntained about 5,000 pages in 
or authentica 
tion of nd without noticeable condensa- 

n or red narrative form, except as reduced 


1 +} 


transcript { r| sel | on the appellee 


e prope sed 


pe designating printed 
1 ce to be included 
the t1 pport t nterlocutory decree 
nd other t ng the « lence taken by the 
I on and in June, 
1925 ft 1 | rtificate to the proposed 
transcript 192 this transcript was filed i 
the Cir 934 nneal ] ithout the re uisite 
pies wl unt ir months late 
When t me n to1 reument the appel 
that first the 
questior I the nterlocutor decree could be 
hould | ined, then a hear 
objected to 
he evidence in the 


so Neel nme ry onellee 
transcript because not in simple and con 
»f witnesses 
Equity Rule 
75 und se ! t the « lence efore the interlocu 
lect n for the reason that it had not 

been authent urt or judge as required by 


Phe the request to divide the argu 
ment and t uary, 1926, although retaining 
jurisdicti peal, remitted the transcript to 
could amend 
the certificat lence and make such correction, 


endment hor saw fit The district 


e district ‘ , +r t judge 





vV OF RECENT SUPREME COUR! 








DECISIONS 145 


court added a supplemental transcript including cer- 
tain omitted exhibits and at the request of the appellam 
directed all testimony of witnesses to be reported ex- 
actly in their words and not in narrative form. The 
transcript was returned to the Court of Appeals with 
the additional transcript as volume ten and the district 
judge’s statement that pages 24 to 4872 were a true 
statement of the evidence. 

\t the hearing the appellee renewed its prior sug- 
gestion and further urged that the situation had not 
been changed by the later proceedings in the district 
court because that court was then without power to act 
or if it had power it had not acted according to Equity 
Rule 75b. The Court of Appeals held that the evi- 
dence had not been prepared as required by the rule, 
refused to examine it, and affirmed the decree of the 
trial court. The appellant then sought a rehearing 
upon the ground that under the circumstances the exer- 
cise of a sound discretion required that the transcript 
be remitted to the district court for proper compliance 
with the rule. The rehearing being denied, certiorari 
was granted by the Supreme Court of the United 
States 

Phat Court, in an opinion by Mr. Justice Van Di 
VANTER, entered into a full consideration of the points 
involved in the case and held that under all the circum 
stances the decree should not have been affirmed, but 
that opportunity should have been allowed to prepare 
the record properly. As a condition for this opportu 
nity however, the Court required the payment of $5,000 
and costs by the appellant for the benefit of the appellee 
as reimbursement for counsel fees and expenses in 
curred in eliminating the objectionable condition of the 
transcript 

The opinion designated the parties as they were in 
the Court of Appeals. The point first disposed of 
was that since the Equity Rules rest on statutes con- 
ferring power on the Supreme Court to regulate equity 
practice in the district courts, they had no application 
to this case because it was in the Court of Appeals 
With reference to this point the learned Justice said 

It is true that the Equity Rules are based largely on 
statutes which authorize this Court to regulate the practice 


in suits in equity in “the district courts.” But plainly rule 
75b is within that authorization. It prescribes the form 
and manner in which the evidence in suits in equity 

those courts may be made a part of the record thereit 


Che prior practice had varied and experience had shown 
there was need for uniformity nd simplicity. The rule 
meet that That it is intended, like 
to pave the .vay for an appellate review 
the evidence does not make it any the less a 
m of proceedings which are had in the district 
Its status, therefore, is not different from that of 
which requires that decrees be put in direct and 
simple form and be free from any recital of the pleadings 
evidence , etc 


was adopted to nee 


practice, 
extending to 
regulati 
courts 


rule 71, 


the prior 


Che second contention discussed was that of app« 
lant to the effect that the rule was complied with be 
the district court ordered the testimony to be 
prepared in the form in which it was presented and 
that this was allowed by Rule 75b. The validity of this 
contention was denied with the following comment : 


the erroneous assumption that, where 


either party so requests, the court may dispense entirely 
with the condensation and narration of the testimony of 
witnesses and direct that it be stated in full in their words 
The rule says that the evidence “shall not be set forth in 
full” but shall be stated “in simple and condensed form,” 
that all that is not essential shall be omitted, and that the 
testimony of witnesses shall be stated “only in narrative 
form, save that if either party desires it, and the court or 
judge so directs, any part of the testimony shall be repro- 
the exact words of the witness.” Manifestly the 


cause 


It proceeds on 


duced in 
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excepting clause is intended to have a limited opera 
tion and to be applied in the cours tf the required con 
densation and narration, as special occasion therefor arises 
Its purpose is to provide for the exact reproduction of such 
parts of the testimony as need to be examined in that form 
to be rightly appreciated As to other parts of the evi- 
dence it neither qualifies nor relaxes the direction for con 
densation and narration 

The transcript sho fact no part of the evi 
dence was condensed in narrative form, and also 
that as to nearly all of the testimony there was no occa 
sion for reproducing it in the words of the witnesses. Had 
the rule been complied with tl vidence would have been 
reduced in volume two-tl r more; and had this work 
been done at the outset the pr 
been proportionately less ly more than enough to 
offset the cost of complian One object of the rule is to 
eliminate immaterial and redundant matter and to effect 
such a condensation and statement of what remains as will 
simplify and facilitate the task of counsel in presenting, 
and of the court in determining, questions turning on the 
evidence. Here the requirement looking to the attainment 
of that object was wholly neglected 

The appellant invokes the statute which directs that 
technical errors and defects not affecting the substantial 
rights of the parties be disregarded. But the error here 
is not merely abstract or formal. It consists of a total 
failure to observe an important regulation in a matter of 
substance. Nor is it harmless. It makes the case difficult 
of presentation by counsel and materially augments the 
task of examination and decision by the court. Repetition 
of it in other cases would soon congest the dockets of the 

appellate courts. To condone such an error is not, we 
think, within the purpose of the statute 

Next in order certain technical matters were dis- 
posed of. The first of these was that during the 
pendency of the appeal the district court had no juris- 
diction over the case. The pertinence of this was 
denied and it was pointed out that action as suggested 
would be in aid of the appellate court’s jurisdiction 
rather than an infringement on it. The second matter 
was that the district court had no jurisdiction, since its 
term had expired without extension. This point was 
rejected with the statement that action under the rule 
was not confined to the term or to a period allowed dur- 
ing the term. The third of these matters was that by 
reason of the death of Judge Humphrey, the failure 
of the master to attach a certificate, and the omission 
of the clerk to place a filing certificate on the evidence, 
the favored and usual methods of identifying it were 
not available. But the Court thought that it was suffi 
ciently shown that other adequate means of identify 
ing the evidence were available, and so disposed of 
this point also. 

In conclusion. the learned Justice elaborated the 
reasons for holdin. that under the circumstances fur 
ther opportunity should have been allowed to condense 
the evidence, saying: 

We come then to the circumstances bearing on the 

question of discretion. The rule was promulgated in 1912 








The requirement respecting condensation and narration was 
not drawn from the earlier practice but was new. Its en- 
forcement was slowly approached. For a time transgres 
sion was indulgently overlooked Then this Court and 


some of the Circuit Courts of Appeals, having called spe 
cial attention to the requirement, began to give effect to it 


The Court of Appeals for the Seventh Circuit continued to 
be uniformly indulgent until it came to decide this case 
There may have been some scolding before, but not in the 


court’s opinions. It was a common practice in that circuit 
for the judges, circuit as well district, to direct that all 
the testimony be reproduced in the words of the witnesses 
In so directing in this case the district court followed that 
practice. Of course the practice was in contravention of 
the equity rule and the Court of Appeals was right in giv 
ing effect to the rule by declining to examine the mass of 
| 


as 


; 


evidence wrongly produced. But the court did not stop 
there. It also affirmed the decree because of the trans- 
gression—and this notwithstanding the transgression was 
largely due to its own course of action. That was a very 





severe penalty t npose for action which had 

implied sanction up to that time. The fact 

looked that after the original transcript was fi the ap 
pellee called attention to the requirement for condensation 


QD 
} ’ fect Rut 


and narration and asked that the rule be give 
regard also is had for the fact that when the transcript 





was remitted the district court directed the reproductior 
of the testimony without condensation or narratiot 

When the particular situation in the Seventh ( u 
is considered, we think it is apparent that the Court of Ay 
peals passed the bounds of a sound discretion in affirming 
the decree, because of the transgression, and that, upo 
proper terms, it should have remitted the transcript to the 


district court to the end that a further opportunity might 
be had to comply with the equity rule. I 





should still be made, care being taken to require that the 
proceedings under the rule be conducted with reasonable 
dispatch. 

As the rule places the duty of condensing and narrat 
ing the evidence primarily on the appellant, and most of 
the proceedings since the appeal have been attributable 
the failure to discharge that duty, the appellant should be 
required, as one of the terms of the remission, to pay int 
the Court of Appeals five thousand dollars for the benefit 
of the appellee by way of reimbursing it for insel fees 
and expenses incurred in securing the elimination of the 
irregular and objectionable statement of the evidence; an 
also to pay, as one of such terms, the costs in this Cou 
and those in the Court of Appeals up to the ir mat 
date reaches that court. 

The case was argued by Mr. John W. Davis for 
the petitioner and by Mr. Charles E. Hughes for the 


respondent 


© 


State Taxation—Federal Equity Jurisdiction t 
Enjoin 

Where the lessee of telephone talking sets included 
such sets as part of its operating property in its report to 
the state for a gross receipts tax in lieu of all other taxes 
and paid the tax and the lessor thereafter refused to pay 
a local property tax on the sets on the ground that such 
tax was in violation of due process of law, the federal 
courts of equity have jurisdiction on petition of the lessee, 
in the absence of a clear remedy at law provided by the 
state, to restrain the local tax officials from carrying out 
threats of selling the sets to pay the tax assessed against 
the lessor, where the carrying out of the threats would 
disrupt the lessee’s telephone system. 

Hopkins v. Southern California Telephone ( 
Adv. Op. 178; Sup. Ct. Rep. Vol. 48, p. 180 

The respondent telephone company maintained 
and operated over 300,000 telephones in Los Angeles 
County, California. The talking sets used in connec 
tion therewith it leased from the Ameri Telephone 
& Telegraph Company, a New York corporation 
which held title thereto. All other parts of the system 
were owned by the respondent. 

In making its regular reports to the State Board 
of Equalization it included the leased sets as part « 
its operating property and paid thereon a percentage of 
its gross receipts from operation as a state tax in lieu 
of all other state and local taxes. Nevertheless the 
petitioners, county and municipal officials, without 
making formal objection to the inclusion of the leased 
talking sets as part of operating prope 
against the American Telephone & Telegraph Com 
pany, as owner, the value of the talking sets and de 
manded as a tax thereon the rate borne by ordinary 
tangible property. When this demand was not com- 
plied with the petitioners threatened to disconnect the 
sets, sell them, and so disrupt the system 

The respondent then sued in the federal district 
court to restrain the petitioners from carrying out 
these threats, upon the ground that the sets were not 


rtv. assessed 
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subject to xation; that threatened disrup 
to enforce the tax 


and that 


tion would irable harm: that 


would violate the Fourteenth Amendment: 


there was n juate remedy at law 

The District Court dismissed the bill, thinking it 
had no jurisdiction, but its decision was reversed in the 
Circuit Court \ppeals. Certiorari was granted by 
the Supreme which later affirmed the ruling of 


the Court of ppeals in an opinion delivered by Mr. 
Justice Mcl IS . 
Certain pertinent provisions of the California Con- 
stitution, i. « tion 14, Article XIII, and the Politi- 
al Code had rtant bearing on the result reached. 
Che Constituti provided that a tax in the form of a 


percentage ot 
exclusively 
by all telepl 


‘ 
DY 


ym Operation to be used 
was to be paid annually 
1 telegraph companies on their fran- 


ss receipts fri 
purposes, 


chises, roadwa etc., and was to be in lien of all other 
taxes, state, county or municipal lhe Political Code 
contained simi provisions and added that if any local 
assessor found any non-operative property included in 
the report to t tate board he was to report the same 


to the board : 


with respect 


pass on the contest 
d its decision was bind- 


ing on all part unless properly set aside by a court, 
and each ass¢ s to note the decision on the assess- 
ment roll and ess the propert accordance there- 
with 
On this facts the Court held that the Cir- 
cuit Court otf Appeals had rightly ruled that there was 
no adequate remedy at law and that equity had juris- 
diction to enjoin the acts threatened by the petitioners. 
With refere1 is Mr. Jus McReyNo ps said 
Petitioner tain that under Secs 804 and 3819 
California P Code, respondents could have pro- 
tected their rights paying the asse | tax and bringing 
actions to re ! But whether either of these sections 
applies in circumstances like those he presented is far 
from certair s 3819 gives a remedy to the owner; 
and Warr nci intimates quite strongly that 
it applies or tual owners. Whether the lessee who 
has paid taxes n the owners property can recover under 
Section 3804 able. Counsel differ widely con 
cerning the g ese secti and no opinion of 
the State court s the doubt. |] ) permitted pro 
ceeding at upon payments be recovered 
for the time in judgments. The County 
and sixteen municipalities were interested in the taxes de 
manded and if petitioners had received payments, it would 
have beer i! mbent upon them to make prompt distribu- 
tion. Cor l 1 rcumstances, we find no clear, 
adequate reme t law Phe roceeding was per- 
missible 
The point strongly relied upon by the petitioners 
was that the g1 receipts tax was not in lieu of all 
other taxes on leased property. In discussing this con- 
tention the learned Justice pointed out the unsettled 
condition of tl law on the subject, and concluded 


the opinion wit the foll wing é xposition of the objec- 
tions to holding leased property subject to local taxa- 
tion under the 

If 


imstances 


payment the prescribed part i the gross re 
ceipts only rel from local tax property actually 
ywwned and lea ll held under lease subject thereto, in- 
equalities with ¢ l nfiscation w certainly result 
Under that tl ry rporation with title to half (in 
value) of its erative property, the remainder being 
leased, would rez pay on account of the portion owned 
at twice the rate required of another corporation operat- 
ing the same nt of property and having equal re- 
ceipts, but hol nothing by lease. And if the ratio be- 
tween property owned and leased were less, the difference 
in rate would be greater. A telephone company which 
leased everything it used would release no property from 
taxation by pa gross receipts tax, while a competi- 











tor with equal receipts, by paying the same amount, might 
lve from local assessment property of very large value. 

These difficulties can not be avoided by saying the 
lessee will not pay assessments against the lessor and there 
fore can not complain. Leases are commonly made with 
reference to taxation. When the lessor discharges the tax 
the pays rent accordingly. And the Fourteenth 
Amendment protects those within the same class against 
unequal taxation; all are entitled to like treatment. 

Here respondents have surrendered out of gross re 
ceipts the equivalent of the burden imposed upon other 
property not less valuable than all the operating property 
in their and now, unless more is paid, disruption 
is threatened through seizure and sale of essential instru 
mentalities actually employed to produce those receipts. 

We think the purpose of the 1910 Amendment is to tax 
all operating property of a telephone company by asce 
taining the gross receipts and taking therefrom the speci- 
fied percentage. Thus, the imposition becomes approxi- 
mately equal to what other property bears. Unless the 
gross receipts tax be so treated, some very serious ques 
tions under the Federal Constitution are almost certain to 
arise. Witkout an authoritative holding by the State Su- 
preme Court to the contrary, we must conclude the leased 
speaking sets are not subject to local taxation. 


} 
aun 


lesse ec 


systems; 


The case was argued by Messrs. Sumner Holbrook 
Jr. and Everett W. Mattoon for the petitioners and by 
Mr. Alfred Sutro for the respondent. 


Statute of Limitations—Amendment—New Cause 
of Action 


An amended declaration filed more than six years 
after the cause of action arose averring as new matter 
that the plaintiff is the assignee of the cause of action, 
states a new cause of action under the Illinois statutes and 
is barred by the six-years’ statute of limitations applicable 
to such cases. 


Taylor Co., Inc., v. Anderson et al., Adv. Op., 
Sup. Ct. Rep., Vol. 48, p. 144. 


This action was commenced by Taylor Company 
against the defendants on March 7, 1918, in a federal 
district court in Illinois for breach of a contract made 
November 1, 1916, to furnish fuel oil to the plaintiff 
\t the trial in May, 1924, the plaintiff by leave of court 
filed an amended declaration. This amended declara- 
tion stated as new matter that the plaintiff corporation 
had been incorporated after the contract was made ; that 
on February 1, 1917, it had assumed the liabilities, and 
had acquired by assignment all the assets of the part 
nership which previously had carried on the business 
and which had made the contract upon which this ac- 
tion was brought. The defendants then pleaded that 
the cause of action had arisen in Pennsylvania more 
than six years before the filing of the amerided declara- 
tion and that since by the law of Pennsylvania the ac- 
tion was barred, it was likewise barred by Chapter 83, 
§ 20 of the Illinois Revised Statutes. In Chapter 83, 
§ 20, it is provided that where a cause of action arises 
in another state “and by the laws thereof an action 
thereon cannot be maintained by reason of lapse of 
time an action shall not be maintained in this state.” 

On this state of facts the trial cuurt held that un 
der § 18 of the Illinois Practice Act the amended decla 
ration stated a new cause of action which was barred 

by the six years’ statute of limitations, and rendered 
judgment on a verdict directed for the defendants. The 
Practice Act, § 18, provided that the assignee of a non- 
negotiable chose in action might sue thereon in his 
own name, 


161; 


“and he shall in his pleading on oath, or by his affidavit 
where pleading is not required, allege that he is the actual 





















































































































148 \MERICAN Bax AssOCIATION JOURNAL 

















bona fide owner thereof, and set fort vy and when he 
acquired title ™ 

That judgment was affirmed by the Circuit Court 
of Appeals. On certiorari the Supreme Court of the 
United States affirmed this ruling in an opinion deliv 
ered by Mr. Justice Butter. He first pointed out that 
an assignee of a non-negotiable chose in action cannot 
sue thereon in his own name in the absence of a provi 
sion such as is contained in § 18 of the Illinois Practice 
the construction placed on 


he lat 


Act, and then refer 
§ 18 by the Illinois courts. With reference to t 
following discussion : 


ter the opinion contained thi 


It is established by the de sions the Supreme Court 
of Illinois that in an action under yn a declaration 
hat tiff actual bona fide 


that does not state that plaintiff 
owner thereof and set forth how ar vhen he acquired 
title fails to state a caus f And it is also held 
i amended t 


that a cause of action s¢ id 

comply with that sectior barred if the period fixed by 
the statute of limitations has expired when the amended 
pleading is filed Applying the state law, it must be held 


that the amended declaration set up a new cause of action 
which was then barre: 

It was further contended that § 954 of the Revised 
Statutes authorizing amendments to pleadings in the 


federal courts operated to permit such an amendment 


as the one made here which stated no new cause of ac 
tion. This contention also was rejected with the fol 
lowing comment : 
The original declaration allege iwwreement betwe¢ 
re spondents and petitioner at t it tw hae erba I 
was a letter dated N nbe 1, 191 lressed to“N & G 
Taylor Company” and signed re dents. The wor 
“Accepted: N. & G. Taylor ¢ " appear it the end of the 
letter. That declaration did not attempt to state a cause 
of action under $18 of the state Practice Act. Petitioner 
did not sue or claim as assignee N eference was made 
to the contract between respondents and the npartnershiy 


The cause of action there stated never xisted. The amended 


declaration states a cause rt action for reach of the con 
tract that was made | the parti hit It cannot be 
treated as curing a det« e statement of a cause of action 
theretofore attempted to be set uy] The change was not 
merely one of form: the fundamental substance of the claim 
was different. It is clear that the amended declaration sub 
stituted a new cause of action 


The case was argued by Mr. Henry S. Drinker for 
the petitioner and by Mr. Hobart P. Young for the re 


spondents 


Mandamus—Power of Appellate Court to Issue 
A writ of mandamus lies in the Circuit Court of Ap- 
peals to compel a district court judge to reinstate a judg- 
ment which he, without jurisdiction, has vacated after the 
term on the ground that the judgment was obtained by 
perjured testimony. 
Delaware, Lackawanna & Western R. R. Co. v. Rell 
stab, Adv. Op. 228; Sup. Ct. Rep., Vol. 48, p. 203 


This case involved the power of a Circuit Court 
of Appeals to mandamus a district Judge to reimstate 
judgment which he had vacated improperly Che facts 
were that originally the plaintiff recovered judgment 


for injurv and wrongful death caused by a collision b 

tween the plaintiff's truck and one of the petitioner's 
trains. This judgment was set aside on the evidence of 
two important witnesses that they had perjured them 
selves at the trial \ new trial was had and these two 
witnesses testified for the railroad company and it got 
judgment. This was affirmed by the Circuit Court of 
\ppeals. Thereafter, the plaintiff introduced evidence 
before the trial judge that one of the witnesses per 

: 


jured himself at both trials an fact knew nothing 




















about the accident 
had expired the trial judge entered an ord 


ing to vacate the judgment then in force 


The railroad company then brought t present 
petition for mandamus in the Circuit Court App 
to compel the judge to reinstate the judgment whic 
he had vacated after the unextended term had expir¢ 
Phe Circuit Court of Appeals held that it had 1 ri 
diction to grant the writ and certiorari was 11 


he Supreme Court 

In an opinion delivered by Mr. Jus 
vas held that the writ should have been granted, be 
cause the Circuit Court of Appeals had jurisdiction a1 
could not deny the writ on the ground that the grar 
ing thereof would operate unjustly. The reasoning 
support of the decision was stated in the foll 
tions of the opinion: 

However strong may have been the 

listrict Judge that injustice would be done 


the judgment, he could not set it aside 
1 | 





the testimony of ers 
the second trial the ( ! 
udgment on tl with t 
Court was with t vaca g 
mandamus is the appropriate remedy le 
writ is beyond the power of the Circuit ( 
We perceive no reason to doubt the power of that | 
It had affirmed the judgment of the (¢ 
ther appellate courts the Circuit Court 

wer to require its judgme t e ent 
any obstruction that the lower Court, exce¢ 
liction, may interpose The issue of a mat 
ugh connected wit the appe te pow 

Bi t is said it the granting of t 

damus is discretiona d s implied 
pil n that e ( l Court ot Ay eal 
denying its power to grant the writ, that 1 mig 


deny it on the eg d that injustice w 


judgment were allowed to stand. But n 
e warranted in declaring the judgment wu 
become unassailable—certainly not on a 
which of three statements is true, wher 


the trial that the witness was perjure 


trial, as he said r then not to sp ak 
culties th: laintiff might encounte [ 
sion of ore & Ohio R. R. GC G 
certainly 1 unjust ft leave the “ 





aside a judgment that it ha 


he case was argued by Mr. M. M. S 
the petitioner and by Mr. Harry Kalis r the 


spondent 


Statutes—Chinese Exclusion—lInterpretation by 
Practical Construction 


Section 6 of the Exclusion Act does not authorize the 
issuance of a certificate of identification to a Chinese sub 
ject by a government other than China under whose 
jurisdiction such Chinese subject is domiciled but not 
naturalized. 


8, p 
The respondents were Chinese m« ints and 

tives of China who for some years had resided 

French Indo-China. They sought to be admitted to tl 


United States at the port of San Francis is met 
chants, under Article II of the treaty with China of 
November 17, 1880, and presented to the immigrati 

authorities certificates of identificatio1 ! 
‘als of French Indo-China bearing visas of the Amet 














Upon this evidence, after the term 
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su e respondents had never been 
turalize gove ment 
The Cl 1 \ g mtains the fol- 
. — 
That the faithful execution of the provi- 
ns of t ! ( nes ersor ther than a la- 
treaty or this act to 
A state al “ shall be about to 
States, shall obtain the permission of 
he { title the hinese Government, 
rnment of which at the time 
| . t 
Acting this statute the immigration au- 
rities I the respondents into the 
nited State the ground that they did not have 
ertincates (_hinese government as required 
$6. J é etitioned the federal dis- 
t cour »f ha pus, but the court 
enied the t pon appeal, however, the Circuit 
urt of A sed the district court’s decision. 


United States re- 
ut Court, thus holding 
at the concl ched the trial court was cor- 


Mr. 
involved, in the 


ivered Dv 


uding only those 
ermanent al 
te, or as em- 
n the terri 
that reason 
he w ed 11 her sense If the nar 
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alone could 
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cates only t the | ra wed 


ssue cert tes tling then t iImission 
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It per- 
The opi ected attention to the view of the 
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with China relat- 
nationals, § 6 
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certificates 
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S ot ¢ el 1 in msequently 


nationals resi- 


then stated objections to this 


Ex 


amend 


But 11 é < t the amended 
aifem Rot the treaty. Before the 
had 1 whether 


intries other 


persons 
than 
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of China or 
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China wet fi the statute Section 15 « 
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nese certificates for Chinese nationals residing outside 
of China. Mention was made likewise of the recom 

mendation of President Cleveland that United States 
consular officers be authorized to issue certificates to 
Chinese nationals residing in foreign countries where 
no Chinese official was resident. It was further stated 
that the government of China has authorized its diplo- 
mati«: officers to issue such certificates to Chinese sub 

jects resident in foreign countries and that certificates 
so issued have been recognized as valid by the Depart 

ment of State and the Attorney General. 

The learned Justice also outlined the legislative 
history of Article III of the treaty of 1894 and of the 
legislation reenacting the Exclusion Act. The sub 
stance of this was that Article III provided that Chi- 
nese subjects might “produce a certificate from theit 
Government or the Government where they last re- 
sided”—a provision unnecessary if preexisting legisla- 
tion had already so provided. On the expiration of this 
treaty § 6 became the only law on the subject. 

The opinion was concluded with the following ob 
servation as to the weight of legislative history and 
practical construction : 

If there could be doubt as to the pr yper interpretatior 

of §6 standing alone, we think all ambiguity has been re 

moved by the history of the legislation and the practical 

construction which has been given to it. 

The case was argued by Solicitor General Mitchell 
for the petitioner and by Mr. George W. Holt for the 
respondents 


Bankruptcy—Preferences—Repossession Under 
Conditional Sale 


Where a seller, as permitted by state law, repossesses 
himself of a chattel under a contract of conditional sale 
within four months of the bankruptcy of the buyer, the 
repossession is not an illegal preference as to other cred- 
itors of the buyer. 

Finance & Guaranty Co. v. Oppenhimer, Ady. Op 
229; Sup. Ct. Rep., Vol. 48, p. 209; Am. B. R. (N.S.), 
Vol 11, Pp 214. 

This proceeding was commenced by the respon 
dent, trustee in bankruptcy for W. A. Lee, who sued 
as plaintiff to recover the value of four automobiles 
which the defendant, the petitioner, had repossessed un 
der a conditional sales contract between it and Lee. The 
automobiles had been sold under a duly recorded con 
tract of conditional sale and were repossessed on Janu 
ary 10, 1921, by a suit in detinue. On January 20th 
of that year a petition in bankruptcy was filed against 
Lee and he was adjudicated a bankrupt in February 
following. This action by the trustee in bankruptcy 
was instituted about a year later upon the theory that 
under the Traders Act, § 5224 of the Code of Virginia, 
the repossession constituted a preference. It was as 
sumed that that section provided that all property used 
by Lee in his business including automobiles “shall as 
to creditors of any such person, be liable for the debts 
of such person.” 

In the Circuit Court of Appeals the trustee in 
bankruptcy prevailed, but its decision was reversed on 
certiorari to the Supreme Court of the United States, 
Mr. Justice Hotmes delivering the opinion, With ref 
erence to the decision under review the learned Justice 
said : 

We are of opinion that the decision was wrong for the 
reason given by the dissenting judge below. The Supreme 
Court of Appeals of Virginia has construed the Traders’ 
Act and has established that “the creditors” in §5224 
means creditors having a lien. The lien of the trustee in 
bankruptcy did not arise until after the property in qi 
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tion had come back to the hands of the petitioner, which 
had reserved title to itself. Therefore the retaking of the 
property was valid as against the trustee. It could not 
work a preference unless he represented a claim that was 
paramount when the property v seized. At that time 
the petitioner did what it 1 a right to do as against the 
bankrupt and sim»ly took what wv ts own. I[t did no 
wrong to any creditor, for 1 reditor not having a judg 
ment or other lier uld h complained so far as the law 
of Virginia went The majority of the Circuit Court of 
Appeals took the distinction between a trustee under a con 
ventional deed of trust for the benefit of creditors and a 
trustee in bankrupt: that the former has no power to 
vacate preferences. But we have implied, a party hold- 
ing security does not creat prefere by taking posses 
sion under it within four months he lawfully may un- 
der the law of the State 


by Mr. S. M. Brandt for the 


petitioner and by Mr. Joseph M. Hurt for the respon- 


The case was argued 


dent 


Negligence—Liability to Third Parties for Injury 
to Property 

Where a repair company negligently injures a pro- 
peller of a vessel, the repair company is not liable to a 
third party for damages arising from delay in the use 
of the vessel under a charter party made by the owners 
with such third party, without the knowledge of the re- 
pair company. 

Robins Dry Dock & Repa 
Op. 142; Sup. Ct. Rep., Vol 


} v. Flint et al. Adv 


The respondents in this e had entered into a 
charter party with the owners of steamship “Byorne- 
fjord” for the use of the vessel. By the terms thereof 
ally and during such 

be suspended until 


the vessel was to be docked 1 
periods payment for the use was t 
she was again ready for service. While docked for re- 
pairs on this occasion petitioners negligently injured a 
propeller which had to be replaced. This replacing 
caused delay in rendering the ship ready for use and it 
was for the delay thus caused that this suit was brought. 
It appeared further that at the time the negligent injury 
occurred the repair company, the petitioner, had no 
knowledge of the charter party between the owners and 
i also that it had after 


the respondents in this case, and 
owners for all 


wards obtained a release from the 
damages flowing from the injury 

The contentions of the respondents seem to have 
been (a) that the contract between the owners and the 
repair company was for their benefit; (b) that they had 
a property right in the vessel which the repair company 
had injured; and (c) that an injury to the vessel gave 
them a cause of action because it interfered with their 
contract with the owners he use of the vessel. 

\ recovery was allows the District Court and 
the judgment there obtain is affirmed by the Cir 
cuit Court of Appeals But this was reversed in the 
Supreme Court on a writ of certiorari, Mr. Justici 
Hotes delivering the oj 

In this opinion it was first pointed out that the 
theory allowing a cause of action to a third party bene- 
ficiary under a contract did not apply here because there 
was no showing that the parties to the contract intended 
it for the direct benefit of the charterers. 

The present libel “in a cause of contract and damage” 


seems to have been reliance upon an allegation 





that the cont: locking between the petitioner 
and the owner 1 for the benefit of the libellants 
and was incidental to the aforesaid charter party,” etc. But 
it is plain, as stated by t! t Court of Appeals, that 





3AR ASSOCIATION JOURNAL 





the libellants, respondents here, were not partic 
contract, “or in any respect beneficiaries” and were not e1 


titled to sue for a breach of it “even under t most 


eral rules that permit third parties to sue on a tract 
made for their benefit.” 

3efore a stranger can avail himself of tl xi 
privilege of suing for a breach of an agreement, to wh 








he is not a party, he must, at least, show that it was 


tended for his direct benefit. 
The theory that the charterers had a property rig 
in the ship was disposed of as equally untenable 
The District Court allowed recovery on the gr 
that the respondents had a “property right” the vess¢ 
although it is not argued that there was a demise, and t 


owners remained in possession. This notion also is repud 


ated by the Circuit Court of Appeals and rightly. The 


question is whether the respondents h 
tected by the law against unintended inju 
the vessel by third persons who know nothing of the cl 

ter. If they have, it must be worked out through thei: 
contract relations with the owners, not on the postulate 


' 


that they have a right in rem against the shi; 








The final contention of the respondents wa 


rejected, but it was discussed somewhat more full 
follows: 

Of course the contract of the petitioner with the owt 
ers imposed no immediate obligation upon the petitioner 
third persons as we already have said, and whether the | 
tioner performed it promptly or with negligent delay wa 
the business of the owners and of nobody else. But as 
there was a tortious damage to a chattel it is sought to 
connect the claim of the respondents with that in some 
way. The damage was material to them only as it caused 


the delay in making the repairs, and that delay would be a 





wrong to no one except for the petitioner’s contract w 
ine owners. The injury to the propeller was no wrong t 
the respondents but only to those to whom it bel l 
But suppose that the respondent’s loss flowed directly 
from that source. Their loss arose only t gh t - 
tract with the owners—and while intentionally to bring 


about a breach of contract may give rise to a cause of a 


tion, no authority need be cited to show, as a general rul 


at least, a tort to the person or property of one mai 


not make the tortfeasor liable to another merely becaus¢ 
the injured person was under a contract with that othe: 
unknown to the doer of the wrong. The law does 
spread its protection so far. 

The decision of the Circuit Court Appeals seems 
have been influenced by the considerat that if the whok 
loss occasioned by keeping a vessel out of use were re 
covered and divided a part would go ! nde 
It seems to have been thought that t whole 


might have been recovered by the owners, that in that event 





the owners would have been trustees for the re lents t 
the extent of the respondents’ share, and that no injustice 
would be done to allow the respondents to recover their 


share by direct suit. 
3ut justice does not permit that the petitioner be 
charged with the full value of the loss of use unless there 


is some one who has a claim to it as agait ! titioner 
The respondents have no claim either tor tort 
and they cannot get a standing by th ggesti that if 
some one else had recovered it he would have b | rd 
to pay over a part by reason of his personal rela witl 
the respondents 
The whole notion of such a rec 1 
supposed analogy of bailees who if allowed to recover the 
whole are chargeable over, on what has been thought t 
be a misunderstanding of the old law that the bailees alone 
’ » fnew th 


could sue for a conversion and were answerable over for 
chattel to their bailor. Whether this view be historically 
correct or not there is no analogy to the pres« ase when 
the owner recovers upon a contract fdr nage and delay 

The case was argued by Messrs. James K. Syn 
mers and John C. Crawley for the petitione: 


Mr. Roscoe H. Hupper for the respondents 


na té«#F 











lev 
Ove 
lish 
act 

vers 
bet 
Uni 
sets 
Just 
Circ 
in | 
186 
of | 
the 
the 
and 
ame 
wait 






























CURRENT LEGAL LITERATURE 





\ Departme: 


evoted to Recent Books in Law and Neighboring Fields and to Brief Men 


f Interesting and Significant Contributions Appearing in the 
Gurrent Legal Periodicals 





fil bu r the Supreme ourt, by Felix 
Th rankfur James M. Landis. 1927. New 

York Macmillan Company 349 pages. 
+ (A) 

This is a ly in the federal judicial system 
vritten with that care, scholarship, and ability which 
ve have con pect of these two members of the 
faculty of the Har 1 Law School. The book attempts 


» uncover the “technicalities governing the jurisdiction 


f the federal courts” and “to fit the meaning of the 
uccessive Judici Acts into the texture of American 
istory.” It is a pioneering analysis of the incidence of 


n the process of government and 
leral courts in the conflicts over 
between economic interests. The 
f the last 140 years in the material 


idicial proced 

f the role of t rf 
deral relatiot1 
umulative change 


ircumstances of tional life are seen to have effected 
irdily but ne y, corresponding changes in the 
functions, jut n, and procedure of the Supreme 
Court as g government,—a truism which 


loath to admit. Believing that 
ems are eventually legal problems, 
he profound social and economic 


some munds 
most modern 


e authors pet 


ignificance of tl idicial power and process, and trace 
for the first t the development of the Supreme 
Court’s busine ce 1789 and the conditions under 
vhich it has | | now operates in the disposition 
»f cases 

Out of eight chapters, seven comprise a legislative 
istory of the courts from the first Judiciary 
ict of 1789 1 last in 1925; chapter eight deals 
vith the Supreme Court litigation. “A con- 
nuous pro 


empiric legislation” has gradually 


idapted the fede udiciary to the changing needs of 
e€ growing nation, secured justice through law, and 
idjusted federal relations. This legislation is treated 
three broa Is: (1) the period prior to the 
Civil War; (2 m the Civil War to the Circuit 
Courts « { t 1891; and (3) thence to the 
dicial ( il 
The first p begins with the Act of 1789 which 


ganization, conferred supervision 
the Supreme Court, and estab- 


ver state 
This 





lished a ut | inferior federal courts. 
ict is seen » to the problems and contro- 
ersies of out story, the needs of trade, friction 


etween the nd the fiscal necessities of the 


nion. It cre ee tiers of courts operated by two 
sets of judge provided for circuit riding by the 
Justices, a system which caused controversy until 1869. 
Circuit riding was partially relieved in 1793, eliminated 





in 1801, rest 1 1802, and drastically curtailed in 
1869. The reader is led through a continuous process 
f ive til ng with the judicial system to meet 

“itorial m f an expanding country, to divorce 

the Supreme Court from the circuit courts, to enlarge 
ind reduce the duties of the federal courts, and to 
umend or abolish the circuit system. Judicial reform 
vaited always legislative sterility” and political 


rivalry, while the mounting business of the courts out 
ran their ability to dispatch it. The Supreme Court 
was compelled to seek relief through its control over 
practice, but relief from Congress was slow to come. 

The second period begins with the reflex of post- 
war reconstruction on the business, jurisdiction, and 
structure of the judiciary. Patent, war, admiralty, and 
bankruptcy litigation, extensions of federal jurisdiction, 
the National Bank Acts, the Court of Claims, and con- 
stitutional amendments swelled the dockets and made 
the influence of the federal courts all-pervasive while 
exhausting their resources. Between 1865 and 1891 a 
struggle to eliminate the circuit duties of the Justices 
and to establish an intermediate appellate tribunal went 
on against legislative inertia, political hostility, the 
issues of states’ rights and absentee ownership, and the 
drift of habituation, mitigated only by increases in per- 
sonnel and minor limitations upon jurisdiction in the 
acts of 1869, 1875, and 1887. But in spite of the lack 
of speedy justice and quick review, real relief was 
persistently postponed while Congress clashed over 
remedies and the purposes of the courts, the House 
favoring and the Senate resisting curtailment of power. 
Finally, the establishment of the nine circuit courts of 
appeals in 1891 brought genuine relief and the “first 
structural modification in the federal judicial system 
since its creation.” 

The third period in the chronology of the federal 
courts also brought increased business to the Supreme 
Court thanks to litigation after the Spanish-American 
War, regulatory and social legislation, the creation of 
administrative commissions, and District of Columbia 
litigation. Defects in the Act of 1891 regarding inter- 
locutory injunctions and receiverships were corrected 
in 1895 and 1900. In 1897 finality in all criminal cases, 
except capital offenses, was given to the circuit courts 
of appeals, thus remedying another defect. In 1907, 
after repeated miscarriages of justice, single judges in 
the district and circuit courts were deprived of the abil- 
ity to nullify federal criminal legislation and resort to 
the Supreme Court was granted in cases arising under 
such laws designed to achieve “some social betterment.” 
Subsequent acts have been chiefly concerned with re- 
stricting the right of appeal to the Supreme Court. In 
1912 the Court came to its own rescue by excluding 
from appeal “the purely local laws of the District” of 
Columbia. Meanwhile, the circuit courts had ceased 
to justify their existence and the Judicial Code of 1911 
eliminated them and vested all original jurisdiction in 
the district courts. The twenty-year movement to re- 
duce the range of the business of the federal courts 
succeeded in the Judicial Code in increasing the pecuni- 
ary amount necessary for resort to these courts, but it 
failed to remit to the state courts litigation affecting 
foreign corporations. In addition to the abolition of 
the circuit courts, the Code secured the unification of 
the scattered legal provisions relating to the business 
of the federal courts. “It is a systematic statement of 
the structural principles defining the role of the federal 
courts in the American constitutional scheme.” 




































































; 


In their survey of the judicial scene since 1911 the 
authors devote a chapter to the travail out of which 


three Federal courts of specialised jurisdiction have 


been created to handle litigation arising from the new 
administrative tribunals Che Court of Customs Ap- 
peals, set up in 1909 to pass up riff law administra- 
tion by the Board of General Appraisers, has justified 


its existence, the authors believe Che United States 
Commerce Court was created in 1910 to handle litiga 


tion arising from the regulation of railways by the In- 
terstate Commerce Commissiot1 Its birth and brief 
turbulent career, curbed by the Supreme Court and 
saved for a time by President Taft's veto of the ap 


] to which the pr posai tor its abolition 


propriation bil 
was attached, its embarrassment by the impeachment of 
Judge Archbold, one of its members, and its abolition 
in 1913 by legislative edict, are recounted with lively in 
F the unsuccessful attempt over a 


terest. ‘The story 
score of years to create a special court tor patent litiga- 
tion is skillfully told. The authors raise the question 
whether the growth of a distinct body of administrative 
law will not in time require a special court of adminis- 
trative review. 

Another chapter deals with the “progressive con 
traction of jurisdiction’ of the Supreme Court from 
the Judicial Code to the post-war judiciary acts. In 
deed, if Congress has unduly delayed this process and 
if the Court has sometimes undertaken avoidable bur 
dens, nevertheless Congress has rarely broadened the 
base of resort to tl est court. Restriction was 
essential if the Court was to cope with the rising tide 
of litigation augmented by the legislative mills, the 


Fourteenth Amendment, and the flow of social and 
regulative legislation [he labor standards cases to 


e 
which such legislation gave rise not only witnessed the 
“application of a new technique in constitutional argu 
ments wherein an appreciation of facts is the decisive 
element,” but they also “precipitated the movement to 
alter the appellate jurisdiction of the Supreme Court 
over state courts Conflicting decisions by state courts 
on the validity of workmen’s compensation legislation 
disclosed the geography of constitutionality and led in 
1914 to the grant of appellate control over state courts: 
the only time since the Judicial Code when Congress 
has broadened the jurisdiction of the Court. Another 
attempt which failed was the Cummins Amendment of 
1922, being private legislation a particular litigant. 
which was nullified by interpretation and exorcised in 
the Act of 1925. Meanwhile, the growth of the federal 
courts’ business stimulated by the World War and the 
“downpour of employers’ liability litigation” was ac 
commodated in 1915 and 1916 | 
obligatory jurisdiction of the Supreme Court in bank 


yy acts decreasing the 


ruptcy cases, relegating trademark and employers’ lia- 
bility litigation to final disposition by the circuit courts 
of appeal, attaching Porto Rico to the first circuit, re 
stricting reviews ‘hilippine Islands to 
certiorari, cutting down the period for appeals, and 


~ 


lengthening the Court’s term. Certiorarit was also ex- 
S 


g 
tended as the only means of securing review in certain 
cases. 

This brings the authors’ historical approach to the 
Act of 1922 in which Congress at last turned its atten- 
tion to integrating judicial organization and administra- 
tion An eighteenth-century system built around an 
independent judiciary, with federal judicial districts 
confined within state lines, was inadequate to modern 
responsible for popular 








needs and conditions and largel) 


1 Cf. Tohr } stice and the Suprer 


the Law, pul ¢ sit t ! review was written ar 
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dissatisfaction with the administration of justice. The 
recent history of judicial reform begins with the 1909 
proposals of the American Bar Association which led 
to the municipal court movement in our larger cities, 
the establishment and work of the American Judicature 
1913 of the 


Che movement was directed int 


Society, and the creation in Wisconsin 


first judicial council 


federal channels by « x-President Taft, w se proj osal 
for a mobile federal judicial force and a judicial coun 
have been enacted by Congress since 1914 Vlobility 


= ] } ‘ ‘ ; 
was first confined to the second circuit and the Com 


merce Court judges, but in 1922 Congress reluctantly 
consented to the assignability of judges by the Chiet 
Justice upon certificates of need and dispensability, to 
the creation of a judicial council, and to an increase 
in the number of federal judges, recognizing thus the 
dependence of successful adjudication upon frm articu- 
lation of the whole system. The annual conference of 
the nine senior circuit judges with the Chief Justice 
has already become a permanent and invaluable feature 
of the federal judicature, serving Congress as legisla 
tive counsel and the lower federal courts as promoter 
ot effective administrative standards. It has resulted 


in “more effective coordination of th xisting per 
sonnel” with the judicial business of th n without 
further legislation, reforms in bankruptcy administra 
tion, changes in the equity rules, rules governing ap 
peals from the Board of Tax Appeals, rules for the 


prompt dispatch of business, and the removal of abuses 


in the examination of jurors, in granting bail after con- 
viction, in sentences for the same offense, and in con- 
spiracy charges. It has sought to reli the district 
courts of petty prosecutions and to devise a plan for 
the improvement of judicial statistics 

(One chapter is devoted to the Ju lal Act of 


1925 which, by curtailing the Supreme Court's juris 
diction, completed Chief Justice Taft’s program of 
judicial reform. Much of the Court’s 
not germane to its prime purposes, i.e., “to resolve 
conflicts among coordinate appellate tribunals and to 
determine matters of national concern.” 


usiness were cases ¢ ing from the 


of such unrelated | 
district courts, the Court of Claims, and the District 
of Columbia Court of Appeals. For the deflection of 
such cases the circuit courts of appeals were recognized 
to be available and to them the Supreme Court turned 
in the Judges’ Bill. This bill proposed a “drastic trans 
fer of existing Supreme Court business to the circuit 
courts of appeals,” eliminated obligat review with 
certain exceptions, revised and restated 
relating to appellate jurisdiction, and proposed minor 
procedural reforms. Espoused by the Chief Justice, it 


passed Congress after minor amendments in the Senate 


and meagre debate in the House 1s a result, the Su- 
preme Court now receives cases only from the district. 
state, and circuit courts of appeals and in only three 
tvpes of cases is review free from discretion. Thus the 
Court can now confine itself to constitutional and na- 
tional issues. Recent decisions have licated certain 
‘omissions and ambiguities” in the Act of 1925, pos 


sibly productive of some jurisdictional confusion, but 
they also indicate that “the Supreme Court is likely to 
resolve all doubts against the assumption of obligatory 
jurisdiction.”” The Court has revised its rules to handle 
the flood of petitions for certiorart now coming to it 
lhe authors suggest this flow of petitions be limited to 
a maximum number per week and that the Associate 
Justices share the burden of reporting on them. In 
cases coming up on certiorari they also suggest that re- 


view be restricted to the federal quest olved and 
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) pass on issues 
uestion of excluding from 
resting solely on diversity 
en of receivership proceed- 
entrust state courts with the en- 
tion hus there 
ng judicial power 


iscusses the future 
relief by restric 

rt is not expected, 

e Supreme Court’s 


I e remedies proposed 
ting federai litigation to the 
eloping a better understand- 

f terials, a better equipped bar, and 
etter t In tabular form they trace the 
Supreme Court business from 

s betw uals in 1825 through common law 


4 
ntrol of economic 
the Court’s busi- 
usiness of selected 
oo, « losing the British 
ble to our Supreme 

he latter are seen to be 
reting the consti- 


; 


adequate data and both 
knowledge and personal out- 
ok in t n of judgments. The special char 
f wn in the use of amici curiae ; 
need sed technique for finding and 
lersta yn such modes of 
oof rment, legislative recitals of rea- 
ns Io! mmon kK! \ ge and books of 
sel, and evidence of the war- 

authors stress in conclusion 

Court upon extra-legal authori- 

s, tl Dpx ty of lawyers to devise improved 
sponsibility of the 
n of the bar so 

t la to comprehend the 
ues al the age, and, finally, the training, 
periet ties of political and industrial 


tatesmal ed a great justice Tables list- 


610 ¢ statutes cited in the text or foot 


iven Professors 
ntribution to our 
d disposition ot 
Supreme Court. Their study is a 
petent rk, clarifying the 
legislative and admin- 
aluable service to 

ents of legal institutions. 
at least two im- 

the study in ad- 

med above l the need of mono- 


f 


raph stu 1al courts, and (2) an effective 
vst tatistics including “an annual de 


courts whence cases 
the nature of the 
is profound in its 


rasp of t lying assumption, the institutional 


ial implications of the Court 

| separation between the 

w the decisive influence 

and procedure, 

licia | outlook, and the predominant 
~ rary life; they recognize that con- 

] yntemplated or 





vw 
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intended by its framers, that legal problems are admin- 
istrative problems, and that the term “law” compre- 
hends many different types of litigation variously 
administered by the courts ; they suggest that the recon- 
ciliation of “law in action” with “law in books” is 
“perhaps the central juristic problem of our time;” 
they emphasize that “the judiciary intervenes at highly 
sensitized regions in the economic and political life of 
the nation;” they recognize the influence of a conti 
nental federation upon the judiciary acts and of 
individual preconceptions upon the constitutional in 
terpretation of words so vague and neutral that their 
meaning must depend upon the economic and social 
views of the justices translated into judgment ; they con 
cede, with Dean Pound, the limited competence of courts 
to know present facts and grasp technical issues, and, 
with Mr. Justice Brandeis, the conflict between modern 
social needs and legal institutions inculcated by, and 
holding over from, the discipline of life in the eigh 
teenth century. 

Che text of this study is exceedingly well docu 
mented. In eight chapters of 318 pages the wealth of 
data given in the margin as footnotes adds up by actual 
measurement to 138 pages. If this book is a repre 
sentative sample of the scholarship and understanding 
of our law school faculties, much may confidently be 
expected from the lawyers of the future. 

Georce B. GALLOWAY 

Philadelphia 


The Case of the S. S. Lotus, 1927. Leyden; A. W 
Sijthoff. Pp. 107. This is number ten in the Collec 
tion of Judgments, in the Publications of the Permanent 
Court of International Justice. It is a paper book of 
108 pages, printed in both French and English, con 
taining a statement of the facts and opinions of the 
judges of the court in a very interesting and what will 
no doubt be a famous case. On August 2, 1926, the 
Lotus, a French vessel, collided with the Boz-Kourt, 


a Turkish vessel. The latter sank, and eight Turks 
perished. The commanding officer of the Lotus was 


arrested in Constantinople and charged with man 
slaughter. France protested, maintaining that on prin 
ciples of international law the Turkish courts had no 
jurisdiction. Turkey offered to submit the question to 
the Permanent Court and France acquiesced in the 
proposal. The case was submitted in due course, argu 
ments held in August, 1927, and in September the court 
announced its decision. The judges being divided, si» 
each way, the President gave the deciding vote in favor 
of Turkey’s contentions. All six dissenting judges 
filed separate opinions, so the discussion covered a 
broad field. It is to be noted that the effect of the de 
fendant’s act took effect on a Turkish vessel. This 
narrowed the question of jurisdiction before the court 
Che case has been summarized and commented upon in 
various law journals; more comments will doubtless 
be forthcoming. For an excellent summary, see Berge, 
“The Case of the S. S. Lotus”, 26 Mich. L. Rev. 361- 
383, eb., 1928. A shorter treatment may be found i 
a note in the February, 1928, Yale Law Journal, p. 484 
Herpert F. Goopricu 
Ann Arbor, Michigan. 


Conflict of Laws, by Herbert F. Goodrich. 1927 
St. Paul: West Publishing Company. Pp. xii, 500. 
$4.50. Professor Goodrich says in his preface that 
he has attempted to make a “modern usable work.” 
In this attempt he has succeeded» As an exposition 


of the content of the decisions the book will be a 
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valuable help to both practitioner and law teacher. 
Because of the inherent difficulties of the subject 
matter it will be less usable as a textbook for stu- 
dents unless combined with a good case book. 

As a clear statement of the decisions the book 
could hardly be improved upon. As it is a textbook 
for students, however, it would seem that more de- 
tailed discussion of the fundamental bases or prin- 
ciples of the subject might well have been included. 
In the two or three places where such discussion is 
most called for by the nature of the subject matter 
this discussion is disappointing. For instance, in 
the section on the “true nature of Conflict of Laws 
rules” it is pointed out that the subject matter is 
part of the law of each state, but the author fails to 
give any fundamental principles applied in the de- 
velopment of this branch of the law of each state. 
There are two short sentences to the effect that 
“rights once vested under the law continue until 
destroyed” (p. 10) and “such rights are recognized 
and enforced in one state although they have come 
into being in another” (p. 10.) This is the first 
mention of “rights acquired in other states” and 
almost the only mention, except incidentally in the 
various discussions. The author’s theory can be in- 
ferred from these brief statements and his notes 
thereto, as the theory of the enforcement in the 
forum of foreign acquired rights. He does not ex- 
plain his use of the terms territorial law and “state.” 
Placing the subject matter upon the basis of the 
securing in the forum, of interests as they are se- 
cured in the place where the facts in question oc- 
curred, would have done much to clarify and make 
easier the solution of new problems. 

The same difficulty appears in the chapter on 
Substance and Procedure. In many of the cases 
where the courts have dealt with this question they 
have merely used labels, such as evidence, manner 
of procedure, or pleading, or, as in the cases on the 
statute of frauds and statute of limitations, have 
followed blindly the mere literal meaning of words, 
such as “no action shall be brought.” The author 
attempts an explanation by adopting Professor 
Beale’s classification of rights as primary, second- 
ary, and remedial; remedial rights being the crea- 
tion of the law of the forum. This, however, only 
postpones one step the question of when a right is 
remedial. It furnishes no test The author also 
suggests the explanation that procedure “concerns 
how and not what is to be proved.” Matters, how- 


I 


1 
i 


ever, of substantive law can be stated as “how” and 
matters of procedure as “what.” It would seem 
that the underlying principle uld be the securing 
of the interests of the parties, treating as sub 
stance every matter which the forum can conveni- 
ently manage so to treat. 

The author’s inclusion Renvoi under the 
topic Domicile may be questioned. Problems of 
Renvoi could arise in cases other than those where 
domicile and nationality are different and have dif 
terent Conflict of Laws rules. Renvoi should be 
discussed, if at all, in the chapter dealing with the 
general principles of Conflict of Laws. 

The chapter on Contracts is perhaps the best 
in the book. The author makes a strong defense 
of the rule that the law of the place of making 
should govern problems of essential validity. In 

I f performance rule he 
retical difficulty that the 


his discussion of the place 
makes too inuch of a the 
law of the place of performance can not “extend” 











into the place of making and have extra-territorial 
effect (p. 23.) His short concise paragraphs on the 
actual state of the decisions are exceedingly well 
done. 

In the chapter on Torts there is a 
ence to the protection of interests as an explanation 
of the rule that the law of the place where the tort 
was committed governs. Perhaps the author’s ad 


brief refer- 


verse criticism of the use of the public policy argu 
ment to deny a plaintiff relief may help make some 
good law in the future. 


In the discussion of jurisdiction for divorce 


the definition of matrimonial domicile as “the place 
where the parties last lived as husband and wife, 
with the intent of making that place their home’ 
(p. 295) is, it is submitted, too simple. It fails to 
take into account the question of the justification 
of either the husband or wife in acquiring a new 
domicile apart from the other, which, since the de- 
cision of Haddock vs Haddock, 201 id, oh 562, has 
become a jurisdictional fact which can be an issue 
wherever the validity of the divorce is questioned 
It also fails to consider cases where each party 
acquires a new domicile. The author also fails to 
point out the inconsistency of a position that the 
decree at the domicile of one party only, without 
service, is valid in that state and may be given 
recognition elsewhere, but is not entitled to full 
faith and credit under the Constitution. The ques- 
tion might well be asked whether, if the court of 
the domicile of one party only does not have juris- 
diction to render a valid decree entitled to full faith 
and credit, the recognition of that decree to defeat 
an action by the other party either in the domicile 
or elsewhere is not violative of the due process 
clause of the Fourteenth Amendment 

The chapter entitled Inheritance might perhaps 
more accurately have been called Succession upon 
Death, as it includes movables as well as immov- 
ables, and testamentary succession as well as in- 
testate succession. The discussion of the law gov- 
erning the construction of a will of land is excellent 
The futility of dealing with the question as if the 
testator’s actual intent were being sought and in 
the effort applying the law of his domicile as a 
canon of interpretation is pointed out. The applica 
tion of the law of the situs in cases where the testa 
tor’s real meaning can not be ascertained in fact 
avoids the hopeless attempt to distinguish between 
interpretation, construction, and effect 

Wittram C, VAN VLECK 


1, George Washington University 


Signed .Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 


attention. 
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rinciple of Judicial Propriety Where Constitutional Questions Are Presented — While 


. 


(Court Postponed Decision as 


to Legislative Competence It Passed Immediately on 


Constitutional Questions Involving Executive Authority —-Opinion of Mr 


By ANDREW C. 


istice McReynolds in Myers vs. the United States—Was It Neces 
sary to Declare Portion of lici 


f Judiciary Act Void? 


McLAauGHLIN 


fessor of History, University of Chicago 


HE case of Marbury v. Madison (1 Cranch, 137) 
is a great leading case in constitutional law, which 


is of peret nterest It is so because in that 
ase the Supreme urt for the first time declared an 
t of Congr nstitutional. For that reason and 


gnificance in constitutional history. 
the refusal of James Madison, the 
Secretary of St nder Jefferson, to deliver to Wil- 
liam Marbury a commission to act as Justice of the 


’eace in the District of Columbia. Marbury had been 
uly appointed a1 mfirmed ; his commission had been 
igned but not delivered ; and he applied to the Supreme 
ourt for a m: is directed to Madison and order- 
ng the deliver he documer Chief Justice Mar- 
shall in his of scussed at length Marbury’s right 
the possess the commission, but decided that 
the mandamus ild not issue because the case was not 
ne of the cas¢ ng within the original jurisdiction 
vf the Court i rd with the Constitutional pro- 
visions. A port f the Judiciary Act purporting to 
give such juris n he declared void as beyond Con- 
gressional I ( 

A recent t e in this Jo RNAL presents an 
irgument, the purpose of which is to establish the 
fact that a portion of the decision of the 
Court in that vas not, as is frequently asserted, 
biter dictur e article’s main contention is to 
the effect that Marbury’s right to his commission 
iad to be considered and acknowledged before the 
Court was justifc under proper principles of 
judicial approa to such problems, in taking up 
the question nstitutionality of congressional 
legislation, or at least before the court could prop- 
erly declare t Gongress had exceeded its au- 
thority. 

One prit f judicial propriety seems to be 
this: A court wv as a general rule not pass upon 
i constitutiona 1estion and declare a statute in- 
valid unless a decision upon that very point be- 
comes necessary to the determination of the cause.’ 
But surely that ciple does not involve the duty 
of passing upon the merits of a controversy when 
it appears on the face of the pleadings that the 
court is utter thout jurisdiction. In the Mar- 


necessary, the Chief Justice be- 


bury case 
the constitutionality of a clause 


lieved, to 


in the Judiciary Act; this being so, it would have 
been necessat hatever might have been the opin- 
ion of the Court on other questions involved, be- 
cause the jurisdi f the court was the constitu- 


1 Coole - . Limitations. 6th } 196. referring 


Hoover vs. Wood. 9 86, 287 and other cases 


tional question. Let us suppose that Marshall had 
decided—or more properly given his opinion—that 
Marbury was not entitled to his commission, would 
Marbury have been bound by the opinion as a de 
cision? Would he have been precluded from going 
to a court of competent jurisdiction? Would the 
decision of the Supreme Court have had any effect 
in any other court in the land as fixing a constitu- 
tional principle or any principle of law whatsoever? 
And if not, would Marshall’s opinion have been 
anything but obiter, under any definition of the 
term? 

The principle of judicial propriety in dealing 
with questions of legislative competence may be 
stated in another way; viz., that if the record pre- 
sents a constitutional question and also some other 
and clear grounds on which a court may rest its 
judgment, and thereby render the constitutional 
question immaterial to’ the case, the court will 
choose the latter course of procedure and dispose of 
the case without discussing the constitutional ques- 
tion. This principle, of course, refers especially 
to such constitutional questions as involve the duty 
of passing upon the validity of the acts or conduct 
of the political branches of the government. But 
if a court has no authority to pass upon the con- 
troversy between the parties, we are not led to say 
that it must attempt to do so or at least indulge in 
learned pronouncements, before it passes upon the 
question of constitutionality. That is to say: If 
the Marbury case could have been decided without 
declaring the Judiciary Act void, then Marshall in 
so declaring would have been guilty of a breach 
of the tables of the law of judicial propriety; but 
as the case could not be decided at all on its merits, 
he would have been justified in passing immediately 
to the constitutional question. Especially must this 
be so, when he had no authority to have a judicia 
opinion on the merits of the controversy. It is said, 
however, that the whole controversy had to be ex- 
amined before it could be determined that a manda 
mus was the proper process to issue. The answer 
is that Marbury asked for a mandamus; he could 
not set up in his pleadings a controversy over 
which the Court had jurisdiction or a right which 
the court could uphold; and such absence of juris- 
diction was apparent on the face of the pleadings. 
The absence of jurisdiction was not due to the par- 
ticular writ asked for, but primarily to the nature 
of the parties. It is to be presumed that, had Mar- 
bury instituted a suit in the Supreme Court to re- 
cover $5,000 from James Madison, the Court would 

















































scarcely have stopped to considet whether the ac 
tion ought to have been in trover instead of as- 
t 1 no authority 


sumpsit, before de 
to entertain the suit 


Furthermore, it sl Id be noticed, the learned 
Chief Justice did pass upon a itutional ques 
tion involving the authority co-ordinate branch 
of the government, the executive, in a case he had 
no right so much as to entertain if his own decision 


was correct. The co1 ional questions involved 
in Marbury v. Madison were not confined to that 
of congressional competence. The right of Mar 
bury to his commission, the duty of the Secretary 
of State to deliver it, the duty of the Secretary to 
act under instructions from the President, and the 
right of a President to remove an officer, were con- 
stitutional questions of singular importance. The 
Chief Justice showed no reluctance in passing upon 
those questions, though he knew that his opinion 
was unauthoritative and hence legally not con- 
clusive. The very thing, then, which is pointed to, 
as justifying a postponement of the constitutional 


f 


1 


question till after an opinion had been rendered on 
the merits, was a violation of the rule of judicial 
propriety; a constitutional problem involving con- 
stitutional competence was discussed and the law 
announced, when there was no need of doing so—in 
this case no authority to do so. Probably no one 
will deny that the cases of Kendall United States 
(12 Pet. 524) and United States ex rel. v. Guthrie 
(17 How. 284), and Myers v. United States were 
cases bearing on the constitutional authority and 
competence of the executive. If those cases were 
such, so was Marbury v. Madison 

In the recent case of Myers v. the United 
States (272 U. S. 52), Chief Justice Taft pro 
nounced the opinion of Chief Justice Marshall, as 
far as it bore on the right of the President to dis- 
miss an officer, to be obiter dictum (Ibid. 140, 141). 
Justice McReynolds, dissenting, said “The point 
thus decided, [Marbury’s title to his commission} 
was directly presented and essential to a proper dis 
position of the case.” | Ibid. 217 We thus find 
f the Supreme Court declaring that a con 
the authority of the 
urt in a case which 


justice O 
stitutional question invo 
executive can be decided by a ¢ 
it has no right to entertain, and in order to delay 
a decision on the authority of Congress it may 
pass upon the constitutional aut thority of the Presi- 


dent and his Secretary. Justice e McReynolds further 
said, “If the doctrine now advanced had been ap- 
proved there oe hi ive been no right to protect 
[to be protected] 1d the famous discussion and 


decision of the as Mw constitutional question touch 
ing the power of the court to declare an Act of 
Congress without effect would have been wholly 
out of place.” Of course, the learned justice’s con- 
clusion is not sound The question of the compe- 
tence of Congress could and should have been 
raised at once and, if necessary, by the Court itself, 
to determine whether it had jurisdiction, and by 
that method of approach the long discussion of 
judicial power would have been just as appropriate 
and just as necessary. 

“The established rule is,” the justice continues, 
“that doubtful constitutional problems must not be 
considered unless necessary to the determination 
of the cause.” (Ibid. 217). This, it must be said, 
appears to be a dangerously loose statement of the 
principle. But accepting its validity, we must con- 


clude, as we have already said, that the authority 
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of the President and the duty of his Secretary ot 
State, constitutes a doubtful constitutional problem, 
and it ought not to have been passed upon and a 


solution announced unless necessary to the disposi 
tion of the case; and it was not necessary. “The 
Court must have appreciated,” Justice McReynold 
says, “that unless it found Marbury had the 

to occupy the office irrespective of the Presi 

will there would be no necessity tor passing upon 
the much-controverted and far-reaching power ot 
the judiciary to declare an act of Congress without 


effect.” So by this reasoning, Marshall's opinion 
was not obiter dictum, but an authoritative de 
cision, rendered in a controversy 
court had no jurisdiction; and by such a court and 
such a decision poor Marbury would have found 
his rights determined, had the court decided, though 
without jurisdiction to entertain the case, that he 
had no legal claims to the much coveted commis- 
sion. The well-known maxim of the law to the 


] y + 


effect that it is a duty of the wise judge to extend 


his jurisdiction is here amply me humorously illus 
trated. The learned Justice McReynolds seems to 
hold that a court, rather than declare an act of 


‘ 


Congress void because the act is beyond the const 

tutional competence of Congress, may itself go be 
yond its competence as expressly prescribed by the 
Constitution. This seems to be carrying the rule 
of judicial propriety very far; yet, by Justice Mc- 
Reynolds’ reasoning, such would have been the ex- 


act situation, had Marshall decided that Marbury 
had no right to the commission 


Someone, seeking to sustain the procedure olf 
the great Chief Justice, may insist upon a very 
narrow interpretation of the word, obiter ; but at all 
events we m Lust come to the conclusion that every- 


thing Bi by Marshall concerning Marbury’s title 
was distinctly unauthoritative and in no sense con- 
stituted a decision. It was legally valueless. If 
there is anything fundamental in law, I should say 
it is that the acts of a court wanting jurisdiction 
are void. “Where a court by law has no jurisdic 
tion of the subject matter of a controversy, a party 
whose rights are sought to be affected by it is at 
liberty to repudiate its proceedings and refuse to 
be bound by them, notwithstanding he may once 
have consented to the action, either by voluntarily 
commencing the proceeding as pla de 
fendant by appearing and pleading to the merits, ot 
by any other formal or informal action.” 
portion of the opinion of Marshall which deals wit! 
the merits of the controversy and with the obli 

tion of the Secretary of State could have no effect 
ritative precedent anywhere or any 


mntitt r ae 


even as aut 


time. If then the opinion was not obiter, we shall 
need to find another word to define the gratuitous 
opinion of a judge in a controversy he has no juris- 


diction over 

Justice McReynolds also says, “In the circum 
stances then existing it would have been peculiarly 
unwise to consider the second and more important 
question [the validity of a — yn of the Judiciary 
Act of 1789] without first demonstrating the neces- 
sity thereof by ruling upon re e first’ [Marbury ’s 

{ 


l 
right to his c mmission]. To the | earned justice’s 








interpretation of conditions existing in we 
are justified, with all due deference taking ex- 
ception. It is true the ar et circumstances were 

8. “Cool ey utional Limitations, 6th | 4 492 If a court 
“assumes to act ver which the law 2 rity, 
the proceeding and judgment will be altogether ghts prop 
erty cannot be diveste i by means f ther I 4 
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trying. Part eeling ran high. The Court itself 
4 t The whole Federal judi- 
te gered t the Jefferson- 


elieve e the thoroughly unwarranted and 
] iary in handling 


e Se e repea the Judiciary Act 
SO] ed by mu ch discussion about 
cou e discuss concerning the 

9 ( pronounce an act void. The 

eadé ed and lefended such right. 

me of 1 iblicans denied and scorned it. 
Had the Court dared to pronounce the 
repealing Stitutional, very serious conse- 
quences mi have ensued. Now, it is an un- 
gracious task to point out that the Chief Justice, 


whom we a a man of monumental 


ghtly consider 
ility and t probity, one of the greatest 


jurists of all had a personal interest and per- 
sonal feeling this matter of Marbury’s title to 
his commiss | am not prepared to say he ought 
1ot to have the case; but he had acted as 
Secreta te the end of Adams’ term and 
had not seen t lelivery of the commission. To 
say that M failure get his commission 
betore Adar 1 Marshall lett ofhce was Mar- 
shall’s own may not be quite fair, and cer- 
tainly one he s to use the words. But he 
wrote, before t Marbury case was instituted, “I 
should how have sent out the commissions 
which had bs ned and sealed but for the ex- 
treme hurry the time and the absence of Mr. 
Wagner wl been called on by the President 
to act as | te secretary.’”* His position was 
a delicate one 

It is dith« see how sending the Secretary 
of State an order to show cause why a mandamus 
should not i a step actually taken, tended to 
allay the exi irritation. And it is difficult to 


believe that irse followed by the Chief Justice 
Marbury’s rights, when the case 


in pronouncit 
came up f n, was peculiarly wise. By this 





course, fuel \ idded to the flame of criticism ; 
and the leader of the Republicans, for years to come 
the most infl tial politician and statesman in 
America, did 1 eary in his suspicion of the Court 
ind his dislil the Chief Justice. If the dignity 
and security e Court were matters of profound 
importan ey must be so considered, the 
peculiarly wis¢ g to do, we are compelled to be- 
lieve, would | een to deny the application for a 
mandan branding the President and 
the Secretary State as law-breakers. Had the 
Court declared the last clause of the thirteenth sec- 
t f the J Act i, and, without entering 
upon a d f Marbury’s right to his com- 
mission, refused to issue the mandamus, which the 
Court had 1 thority to issue, he would have 
supported tl thority of the Court, satisfied the 
Federalists ect to their main contention, and 
not antag olitical opponents. 

But Mar ; course in Marbury v. Madison 
is open to a even more serious objection. 
Thus far wv een taking for granted that the 
lecis ( t. as distinguished from the 

Justice concerning Marbury’s 

rights, was nted and correct There was, 
ywever, eed of declaring a certain por- 
tion of the ] ry Act of 1789 unconstitutional. 
4 Beveridge, Life of 
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I do not believe any court would now take that 
position. The learned Justice really manufactured 
an opportunity to declare an act void. He consid- 
ered and declared void a portion of the thirteenth 
section of the Judiciary Act of 1789 authorizing the 
Supreme Court “to issue writs of mandamus in 
cases warranted by the principles and usages of 
law, to any courts appointed, or persons holding 
office, under the authority of the United States. 
We find in these words no specific statement that 
authority to issue a mandamus is intended to be 
conferred as the basis of an original proceeding— 
certainly not an original proceeding beyond the 
jurisdiction of the Court. There is nothing in the 
Judiciary Act indicating any express intention to 
extend the original jurisdiction of the court beyond 
the limits set down in the Constitution. There is 
nothing, moreover, distinctly implying such an in- 
tention ; there is nothing in the context of the words 
quoted indicating or at least necessarily implying 
any such intention. 

This conclusion may appear to be more plainly 
justified if we give a fuller quotation from the Act 
in question: “The Supreme Court shall also have 
appellate jurisdiction from the circuit courts and 
courts of the several states, in the cases hereinafter 
specially provided for; and shall have power to 
issue writs of prohibition to the district courts, 
when proceeding as courts of admiralty and mari- 
time jurisdiction, and writs of mandamus, in cases 
warranted by the principles and usages of law, to 
any courts appointed, or persons holding office, 
under the authority of the United States.” Surely 
these words may quite properly be held to mean 
that, in controversies of such nature as to be within 
the jurisdiction of the Supreme Court, the writ of 
mandamus may issue from the Court. If the sec- 
tion in question was intended or appears to have 
been intended to refer to original as well as appel- 
late proceedings, mandamus might issue in an origi- 
nal proceeding involving ambassadors, other pub- 
lic ministers, and consuls, and when a state is a 
party (Court, Art. III, Sec. 2, Par. 2); it might be 
used as a means of performing a duty of the Court 
as an appellate tribunal. On application in an 
original proceeding, for example, a mandamus 
might possibly issue directing a postmaster to hand 
over a letter to a consul or ordering an official of 
the District to perform some other duty legally 
incumbent upon him. It might conceivably issue 
at the suit of an ambassador and direct an officer 
of the government charged, let us say, by a treaty 
with an administrative duty, to perform that 
duty. The right of the court to issue mandamus 
in the execution of its appellate authority was ac- 
knowledged by the Chief Justice in the Marbury 
case and was exercised six years later when a pre- 
emptory mandamus was directed to Judge Peters 
of the Pennsylvania district (United States v. 
Peters, 5 Cranch, 135). 

What the Court objected to in the Marbury 
case was that portion of the Act authorizing the 
issue of the writ to “persons.” “Although, there- 
fore, a mandamus may be directed to courts, yet 
to issue such a writ to an officer for the delivery 
of a paper, is in effect the same as to sustain an 
original acti n.” This assumes that in no case, 
in the exercise of its proper and constitutional juris- 
diction, the Court might find it necessary or suit- 
able to issue the writ. It is a noteworthy fact that 
the present Judicial Code of the United States now 
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provides for the issuing of a mandamus “to persons 
holding office under tlie authority of the United 
States where a State or an Ambassador, or a Con- 
sul, or a Vice-Consul is a party.” (Sec. 342). The 
above quoted assignment of authority, after the 
words “‘United States,” is an addition to the origi- 
nal act of 1789. The question is: Could not and 
should not the latter Act have been interpreted in 
1803 as meaning just what Congress in a later Act 
specifically said—that is to say, as recognizing or 
bestowing the right to issue mandamus in cases 
coming properly within the Court’s jurisdiction? 
Chief Justice "Marshall could have denied the 
application for the mandamus and still not have 
declared a portion of the Judiciary Act void. He 
could have done so by simply saying that, while it 
had been asserted at the bar, if it were so asserted, 
and while it might appear on the surface, that Con- 
gress had in the thirteenth section of the Act 
sought to extend the original jurisdiction of the 
Court and had by so doing transcended the con 
stitutional authority of (¢ ongress the Court could 
di 


t 
l 


see no good reason for thus reading that section, 
and the Court must suppose and hold that the 
section was intended only to grant the right to 
issue mandamus in controversies coming properly 
within the jurisdiction of the Court as prescribed 
by the Constitution. Such a ruling would have 
been entirely justified by principles of statutory 
construction; and, in fact, nd other ruling seems 
forced. This method of handling the subject would 
have been in accord with judicial respect for the 
coordinate branches of the g »vernment and in ac 
cord with those general princi iples of consideration 
and respect which were deve —. in the nineteenth 
century. “Whenever an act of the legislature can 
be so construed and applied as na avoid conflict 
with the constitution and give it the force of law, 
such construction will be adopted by the courts.” 
(Newland v. Marsh, 19 III. 376, 384). It is the duty 
of the Court to adopt a construction of a statute 
which, without doing violence to the fair meaning 
of words, brings it into harmony with the Consti- 
tution (Grenada Co. Supervisors v. Brogden, 112 
U.S. 261), Even when no constitutional question 
is involved, a court in construing a statute, is in- 
clined, when there is reasonable ground, so to con- 
strue it as not to conflict with well established legal 
principles and fundamental rights under the com- 
mon law. 

In an endeavor to understand Justice Marshall’s 
decision, we are led to consider these facts, in addi- 
tion to the political excitement of the time. I. Inthe 
last paragraph I spoke of the methods of approach 
to a constitutional question and the principles of 
construction followed by the Court, as those meth- 
ods and principles were developed in the nineteenth 
century. It may, therefore, be unjust to expect the 
learned Chief Justice to act in accord with princi- 
ples not fully established, but to be completely 
formulated in the decades ahead. And yet the gen- 
eral principles of statutory construction, when a 
statute seriously alters the common law, were very 
old in 1803. After all, this was Chief Justice 
Marshall’s first constitutional case. His fame rests 
especially on the basis of those able and momentous 
decisions which began with McCulloch v. Maryland 
(1819) and ended with Osborn v. The Bank (182 
—five critical years with decisions of almost tragic 
importance—though I do not wish to be understood 
as considering unimportant or unable the decisions 


before and 
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tion of the Judiciary Act of 1789, was the matte: 
of supreme importance in the great task of main 
taining a composite republic based on law 


STARE DECISIS—CONTINUED’ 


HERMAN OLIPHANT 


{ssociation American Law Schools, 1927 


found to be cases of employees’ promises not to com- 
pete with their employers after a term of employment. 
Contemporary guild regulations not noticed in the 
opinions made their holding eminently sound. All the 
cases* holding the promises valid were cases of prom- 
ises by those selling a business and promising not to 
compete with the purchasers. Contemporary economic 
reality made these holdings also eminently sound. This 
distinction between these two lines of cases is not even 
hinted at in any of the opinions but the courts’ intuition 
of experience led them to follow it with amazing sure- 
ness and the law resulting fitted life. That is a sample 
of the stuff capable of scientific study. 


How the Ground Lost May Be Regained 


Because our law students are to be the scholars, 
advocates, counselors, and judges of tomorrow, thet 
training is the area of supreme strategic importance in 
this whole situation. That is our opportunity and re- 
sponsibility. Regaining the values lost to judical gov- 
ernment by the retreat from stare decisis and making 
law more a science of realities and less a theology of 
doctrines require a radical reorganization of legal edu- 
cation. The remainder of this discussion will be 
devoted to three large undertakings considered basic 
for any such reorganization 


Study of the Social Structure Needed 


Law teachers should have and law students should 
get either before or after they come to the law school 
a comprehensive knowledge of the whole social struc 
ture. This should not consist of theories as to domestic. 
economic and political life nor of unrelated description 
of disjoined social phenomona. The whole life which 
law affects should be viewed comprehensively as an 
interrelation of processes. This understanding cannot 
be got today by a hit and miss apprenticeship in life 
any more than living in our bodies can teach us its 
structure and functioning. Systematized study, de- 
liberately focused toward getting an adequate knowl- 
edge of the entire social structure as a functioning and 
changing but coherent mechanism, is a basic pre- 
requisite. 

Only by such organized and thorough study can 
we get an understanding of social reality equal to that 
of the judges and scholars who merely grew up in the 
earlier and simpler social environment. The realism 
of stare decisis cannot equal its realism in that earlier 
time until that knowledge is brought to bear in decid- 
ing cases. Something more than the layman’s know! 


5. The thesis is that facts are the only stimuli capable of scientific 
study as a basis of prediction, Prior rationalizations are rejected for 
this purpose because the facts prevail when they diverge from the prior 
generalizations and for each rationalization indicating one result, a con 
tradictory one indicating the oposite result can usually be found. The 
utility of prior rationalizations in the study of judicial forensics is not 
being discussed at this time 


6. In one case it did not appear which situation was involved 









edge of the social structure is not overambitious as a 


part of the equipment of a legal schola 


A Reclassification of Law Is Proposed 


The second undertaking proposed is a radical re 
classification of most of law terms of the human 
relations affected The itogories of that re 
classification emerge from the suggested study of the 


whole social structurs 
Our procedural set up wi ot provide this re 
classification. Marl f its former fine discrimination 
are still visible and their significance is not to be neg- 
lected. Students of procedure can help in checking the 
present validity of old procedural groupings and the 
. 5 c ] ~ . ] — > 
significance of the new procedural groupings which we 
are getting from the organization of 
commissions and administrative agencies 


specialized courts, 
(Such stu 


dents some times complain that their colleagues attac! 
no importance to procedure except for the light it 
throws on substantive law This complaint can hardly 
convict of sin so long as only a beginning has been 
made in exhausting the ssibilities of that position. ) 


This task of reclassification cannot be left to the 


publishers of digests ludges do not have the leisure 


or freedom to do it It iS TK uited to be done by 
town meetings of judges, lawyers and scholars. It is 
the job of the American Law School in its capacity as 


part of a university 

The double ideal of this ne\ 
be an ever greater and greater particularity and recency 
of view. Stare decisis has been sapped of much of the 
spirit of the common law, and legal scholarship ap- 
proaches an architecture of castles in the thin air of pure 
theory because of the breadth and antiquation of present 


classification should 





groupings of human situations for legal treatment. 
Such a reclassification will help to send us about our 
proper business of raising the walls within which men 
must work and live by just laying one brick upon an 
other, letting a keener awareness of the needs of the 
life and labor which they are to house guide our hands 

No reclassification can get us as near to a case as 
the judge who decides it, yet, about it lies a consider- 
able field across which its currents can be felt. Each 
human situation has many aspects, yet somewhere in 

t 

human concern. It is between these poles that the cur- 
rents of our time flow and these currents are the prime 
stimuli of nonvocal judicial behavior. Our classifica- 
tion should bring us close to them for truly scientific 


its field are points of opposite polarity charged with 


observation 

We cannot come close to them without leaving 
many of our present remote points of view and without 
abandoning many present groupings of material which 
are sterile except for logical purposes and often con- 
fusing even for those. In our present classification, 


problems of getting laws observed, 7. e¢., problems of 





law administration, are intermingled with problems as 
to what conduct is desired. The illegality of a contract 


of sale, though raising a question as to the use of the 
disability to sue on the contract as an indirect deterrent 
of the illegal conduct in is treated as one of 
substantive law and discussed in terms of some such 
barren and ambiguous abstraction as title. These two 
widely different kinds of questions are now confused 

. two groupings, substantive law 


questi 


because we have on 
and adjective law, the latter being too narrow to em 
brace broad areas of law administration. Human re- 
lations as diverse as political relations, familial rela- 
tions, and business relations are hopelessly mixed and 


confused in such broad and outworn categories as prop- 
erty, trusts, torts, and contracts 


Problems as to lease- 
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holds of dwellings and of railroads aré¢ 
gether so that practical differences are 
contract to marry is grouped with a speculati 





to purchase stocks and their differences considered as 


relatively minor Again, in those areas where o1 
political relations are treated, no consistent grouping 
and subgrouping of greater current significance art 
tempted. Constitutional law embraces categories wit 


] 


j 


divergencies because th« 





wide practica 
accidents of post revolutionary government happene 


to get them mentioned in a single docume: Where 
we segregate a fraction of familial relati ind call it 
domestic relations, the subgrouping is in terms of sucl 
nonfunctional concepts as contract, propert | tort 
When chance brings some business problem togethet 
for treatment, as happens in sales, divergent quest 

as to marketing, finance, and risk are ised under 


such labels as " passage of title.” 
Practical Attitude and Objective Methods Are 
Needed 


These two undertakings, v1 i st 

structure and a reclassification of the n the light 
of that study would accomplish the 

decisis proposed. But are we not ready t I 
more? There is a third undertaking which will in 
prove on the hard practicability of st leci i 
earlier times. For us to attempt some improvement 
in some centuries cannot seem precipitate. And this 
further undertaking is necessary if we are to begin 


to build a science of law by exploiting non-vocal ju 


dicial behavior. In recent times the world of scien- 


tific thought has been turning dark places into light 
We now can see that the choice between the legal 
principles competing to control the new human situ- 
ations involved in the cases we pass uj is not 
dictated by logic. Neither deduction nor induction 
can do more than suggest the competing analogies 
and to indicate promising directions for trial and 
error testing Neither the astuteness of legal 
scholarship nor the authority of judicial position can 
transcend these limitations inherent in logic. The 
final choice of analogy can be made reliance 
upon practical considerations or upon pure chance 
Rejecting sheer guess as a basis of ind judicial 
action and of worthwhile scholarship, then discover- 
ing and marshalling decisive practical considera- 
tions inevitably constitute the essence of both ar 
improved judicial process and of a more useful 
scholarly effort. A return to the sounder empiricism 


of stare detisis of former times should reckon with the 
recent advances in scientific thought r« t ] 








ancient empiricism was intuitive. It rked well be- 
cause judges sat close to problems and viewed them as 
current problems. It would have worked better still 
had it been conscious and methodical. Remembering 
always that the final choice for both und scholar 
in deciding a case or criticizing a decision is ays a 
practical one, whether consciously or unconsciously so 
the problem, how a more conscious a ethodical pro 
cess can be substituted for an intuitive empiricism i1 
making that choice, transcends in importance all other 
problems of legal education. Until its solution is at 
tempted, a socialized jurisprudence will continue a 
mere aspiration and social engineering will be the pro 


fession of many but the occupation of non 


The Nature of the Problem 


An examination of some of the presuppositions of 
intuitive empiricism as a method of deciding cases and 
evaluating decisions may shed some t on the solu 


tion of that problem. Good as it has been, it assumes 
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ness more carefully to weigh the little objective evi- 
dence at hand. 
Projects Relating to Objective Methods 

The third undertaking envisages not merely a con 
scious empiricism, but also a methodical one. Our minds 
permeated with the attitude just described and oriented 
by a comprehensive knowledge of the makeup and 
operation of the whole social structure should begin the 
quest for greater objectivity in methods employed in 
study and decision. So far as may be, the operatior 
of stare decisis in deciding cases and our evaluation of 
decisions should be impersonalized by the use of meth 
ods of marshalling and judging practical considerations 
which have as great a degree of objectivity as may be 

Under the head of finding and using objective 
methods, two large projects stand out: 

Our case material is a gold mine for scientifi 
It has not been scientifically exploited. The 
science of mechanics was built up by experimentation 
but geology, for example, has had to rely almost solely 
upon observation. In law we cannot institute suits to 
test judicial behavior, as the physicists make experi 
ments to test the behavior of matter. But each case is a 
record of judicial behavior. f 


work 


And there is a wealth of 
such records equaling that to which geology, for in 
stance, has had access and the individual records are not 
more fractional or otherwise imperfect. A sufficient 
number of recorded experiments, all of whose factors 
are not known but with the unknown factors varying, 
may be quite as illuminating as a limited number of 
controlled experiments. Why has not our study of 
cases in the past vielded the results now sought? The 
attempt has been made to show that this is largel 
due to the fact that we have focused our attention too 
largely on the vocal behavior of judges in deciding 
cases \ study with more stress on their non-vocal 
behavior, i. e., what the judges actually do when stimu 
lated by the facts of the case before them, is the ap- 
proach indispensable to exploiting scientifically the 
wealth of material in the cases. Economists may well 
congratulate themselves that they have the statistical 
method to add objectivity to their results. The 
method when used scientifically will be found to be a 
method fully as significant for law as statistics is for 
economics. It is outstanding as an objective method 

The second project is this: We should critically 
examine all the methods now used in any of the social 
sciences and having any useful degree of objectivity 
Their possibilities for law should be studied and their 
use attempted 

General Considerations as to Methods 


case 


In this connection, two general considerations 
should be kept in mind. It is common for those despair- 
ing of the widespread application of scientific methods 
in legal study to assume that a method having the ob- 
jectivity and precision of that of mathematical physics 
is prerequisite in order for us to have any scientific 
method in the study of law. Reflection reveals that ob- 
jective methods having great utility in such areas as 
biology and geology differ widely from the methods of 
mathematical physics with respect to their precision and 
objectivity 

The word “objective” in the term “objective 
method” is itself pragmatic. A very gross measure- 
ment of an object may be sufficiently accurate for the 
purposes of a rough carpenter and hence for his pur- 
poses “true” while hopelessly inaccurate for the pur 
poses of a physicist working upon the expansion co- 
efficient of a metal. The personal equation and sub- 
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jective elements bulk large in the first measurement, 
but for the purposes of a carpenter, they are unimpor- 
tant. They are, of course, present in the measurements 
of a physicist. All that he can hope to do is reduce 
them to a minimum, and how far he needs to reduce 
them depends upon the particular purpose for which he 
is making a particular measurement. When this fact 
is fully appreciated by legal scholarship its hope for 
truly scientific methods may be found to be nearer to 
realization than it is now thought to be. Other social 
scientists are certainly making substantial progress in 
developing objective methods in many of their fields 
Conclusion 

Such is the double task before us: first to work out 
a truly contemporary and detailed reclassification of 
human situations for legal treatment; and second, to 
develop that understanding of the social structure which 
will make possible a gradual return to that particularity 


of problem and awareness of reality which will make 
the opportunism of stare decisis an effective and en- 
lightened tool for ordering human affairs ; thus inaugu- 


rating a return to stare decisis, that greatest con- 
tribution of our common law and of our people to the 
art of human government; to stare decists, a doctrine 
all of whose political wisdom cannot be caught into a 
sentence, but whose spirit, thoughtful about conse 
quences, is cautious to consider only immediate prob 
lems and careful to illuminate them from the glow of 


Trade Association Statistics 
Continued from page 138) 


deciding cases upon the “particular facts,”** where the 
essential purposes of the law are not defeated. The 
social interest in the protection against fraudulent prac 
tices justified, in the Cement case, the policy there con 
sidered 

Perhaps, a regard for completeness compels that 
reference should not be omitted, that, in practice, there 
are certain elements of hazard present in the operation 
of a trade association reporting plan. An unwise ex- 
pression by an officer or committeeman of the associa 
tion, a few selected letters or remarks by the secretary, 
or any other representative officer, especially in a period 
of rising prices, or where there is a substantial uni 
formity of price levels, may be deemed, in the eyes of 
a prosecuting officer, sufficient evidence from which a 
jury could draw the conclusion that a conspiracy in 
violation of the anti-trust laws This danger, 
it should be said, is present in every case where the 
question of legality must be inferred after protracted 
proceedings and voluminous oral and written testimony 


exists 


Further, the responsibility imposed upon trade 
association members by the liberality and breadth of the 
Maple Flooring and Cement decisions must be recog- 
nized, so that when competitors meet informally and 
frequently, the always-present possibility of an ex 
pressed or implied concerted arrangement as to future 
prices or production policy, must be avoided 

From the point of view of court proceedings, an 
important rule seems to have been announced in the 
Maple Flooring and Cement cases, to the effect that 
mere stability, and even substantial uniformity of prices, 
arising from the operation of economic laws and not 
from artificial agreements among the members, are not, 





68 A precedent can be t ' e facts adjudicated in Na 
tional Association of Window Glass Mfrs United States. 263 U. S 


403, 411, 412 (1928 












the prudence and insight which its own experimenta 
tion patiently forges. To those high aims should be 
added the yet higher one of improving on the intuitive 
prudence of stare decisis by inaugurating a methodical 
empiricism 

Those are the tasks and that the call,—such a r 
turn to stare decisis. Pride of authorship should not 
hamper nor institutional jealousies retard. Many ex 
periments should be made. One new classification 
should be tried in one place while some new methods 





I 


of research are being tested elsewhere 

The most vital thing which this Association could 
set itself to do during the next decade is to serve as a 
stimulus to such widespread experimentation, as a clear 
ing house for its results, and a forum for their discus 


sion. 

A return to a more rigorous and enlightened empi1 
icism in the study and making of law is our most urgent 
need. We must work our way toward it. There is no 
short and certain way. It means to leave the Egypt of 
easy abstraction and generality and to face again the 
hardships of uncharted paths into the desert. Those 
marches already beginning will be many and trying 
While those of riper years help with sympathy and 
understanding, vounger shoulders must carry most of 
the loads. If we could but make something of a com- 
mon task of these great labors, we might well hope soon 
to reach much of the promise of this common good 


n and of itself, evidence of a conspiracy to violate the 
law 

Therefore, when the defendants offer evidence 
tending to show that the -rend of prices correspond 
to the law of supply and demand, and are fair and rea 
sonable, and the prices of the commodities of members 
are not higher than prices of other commodities in gen 
eral, the legal position ef the defendant, under this rul 
ing, is made substantially stronger. It is, at any rate 
a different legal inference than that relied on in the 
Hardwood case on page 399, where the court refers to 
the “disposition of men ‘to follow their most intelligent 
competitors’ especially when powerful ; by the mbherent 
disposition to make all the money possible, joined with 
the steady cultivation of ‘harmony’ of action,” as a 
consideration in trade association practices 

This shift toward a more agreeable attitude toward 
trade association activity was recognized by the Su 
preme Court in the International Harvester case.*® 


‘And the fact that competitors may see proper, in the 
exercise of their own judgment, to follow the prices of an 
other manufacturer, does not establish any suppression o 
competition or show any sinister dominatio1 United States 


And see Cement Mfg 


United States Stee] Corp. supra, 448. 
Protective Asso. v. U. S., 268 U. S. 588, 606 
While it is true that the Court did not in this case 
have under review the activities of a trade association 
nevertheless it relies, in part, for its authority, upon a 
decision in a trade association case. Thus, the mere 
fact that a price change is announced by one member 
and is followed by others in the trade does not neces 
sarily establish the presence of an unlawful agreement 
Lawyers who have had experience with the enforce 
ment of the anti-trust laws and practice in these cases 
have recognized how vital is this distinction, in the in 
ferences to be drawn from such a state of facts. 
In its practical operation, an inherent infirmity of 
statistical reporting, by no means reducible to an easy 
solution, must be thoughtfully and seriously considered 





69. Sanford, ]., United States v. Internationa larvester Com 
pany et al lecided Tune 6. 1927 71:7 
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insure the reporting plan 
nd yet remain within the legal limits, without terminat- 
ng in an impli express agreement among the asso- 
iation membership as to a joint production or price 
olicy, is a quest ipon which future development of 


this phase of trust work will, in large measure, 


epend. 
In the abset penalties, lue supervision. or 
] 


group pressure h the policy the law prohibits, 
. practical ret ist be discovered, without exceed 
ng legal bounds, to prevent a member from taking ad 
antage of the tuation disclosed by the statistical 
eports. The iy show an excess of production in 
relation to order shipments, and wise policy on the 
part of each individual, acting alone, might indicate 


idvisability of ing his own production schedule 
the adhere: » a price list without lowering his 
1 expenses and fixed 
obligations mig in the absence of malevolence 
compel him to continue to produce at full capacitv 
or sell at lower than the market price to obtain income 


for his needs 


selling price eavy overhea 


This difficulty must be stated and 


ited ; reflected upon 
ild seem that onl 


vith candor y an unselfish 
ippreciation of t welfare of the entire industry can 
yt 
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eradicate a policy on the part of an individual, who will 
so take advantage of the industrial situation. Only in 
the raising of standards of trade morality, a move- 
ment which in its broadest aspect is one of the notable 
achievements in the field of trade relations of the past 
few decades, can this problem be adequately solved to 
the satisfaction of a firm legal policy, forbidding agree 
ments to limit production or to fix or maintain prices 
Chis eminently practical situation must await the con 
structive thought of business genius, and a helpful spirit 
by government administrative officers. 

“It behooves government officials to come to a full reali 
zation of the fact that it is a mistaken public policy, and is 
also utterly futile, for them to attempt the task of forcing 
business men to compete in ignorance and secrecy. Our hope 
for improving competitive conditions lies, not in forcing busi 
ness .cn to conduct their business like moles, but in giving 
th’.o all the enlightenment possible as to the factors that 
influence the competitive situation. The open price movement 
has no doubt sprung into existence in response to the growing 
desire of business men to govern their business operations 
intelligently in the light of existing business conditions.”” 

With a mutual appreciation by business men of 
the settled policy of the law, and by the courts of the 
difficulties and necessities of modern business, trade 
association statistical reporting plans confidently look 
to a further development 

New York City 
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OPINIONS OF THE INTERNATIONAL COURT 


\ Department 


Reviews of the Judgments and Opinions of the Permanent Court of Interna 


tional Justice 


By MANLEY 


O. Hupson 


mais rot ; f International Law, Harvard Law School 


Fourteenth Advisory Opinion of the Permanent 
Court of International Justice’—Jurisdiction of the 
European Commission of the Danube Between 


Galatz and Braila 


The European Commission of the Danube has the 
same powers over that part of the Danube from Galatz 
to Braila, including the port of Braila, as over lower por- 
tions, and its powers over the whole of the maritime Dan- 
ube are divided from those of the Roumanian authorities 
by criteria of navigation and the obligation to ensure free- 
dom of navigation and equal treatment of all flags. 


was made by the 
of Nations on December 9, 1926 


The request this opinion 


Council of the I eag 


lhe Council made this request at the instance of the 
Governments of France, Great Britain, Italy and Rou- 
mania, which had ned in an agreement on September 


18, 1926 for taki 


g action. The Council’s request 
was communicated 


the Registrar to all members of 
the League of Nations and to all states entitled to ap- 
pear before the Court. Memorials were filed with the 
registry by the British, French and Roumanian gov- 
ernments, and repli counter-memorials were filed 
by the British, Italian and Roumanian governments. 
All four governments were represented at the oral hear- 


Ret fe P the ( ‘ Series BN 14, 


ings held in October, ard the opinion was handed down 
on December 8, 1927. 

The jurisdiction of the European Commission of 
the Danube, established in 1856, has long been in dis 
pute. A treaty of March 10, 1883 purported to extend 
the jurisdiction from Galatz to Braila, but Roumania 
was not a party to this treaty. However, “a sort of un 
written modus vivendi which was based on the circum- 
stances’’ was applied, and powers were exercised by 
the European Commission over the upper sector. Vari- 
ous efforts were made to clear up the uncertainty. After 
the war, the Treaty of Versailles set up a new Inter 
national Commission to deal with upper Danube ques- 
tions, and a Statute of the Danube was drawn up in 
1921 and later put into force; but neither of these 
documents cleared up the question as to the powers of 
the older European Commission, referring always to 
the status quo ante. Nor did various discussions in the 
European Commission itself result in agreement. In 
1924, at the request of the British Government the dis- 
pute was put on the agenda of the Advisory and Tech- 
nical Committee for Communications and Transit of 
the League of Nations, and a special committee of en- 
quiry which was constituted made an elaborate investi- 
gation and reported on July 2, 1925, with a series of 














































































164 


conciliation proposals. Thereafter, the Advisory and 
Technical Committee for Communications and Transit 
nion. in conformity with the con 


clusions of the speci mmittee s report, that “the 


jurisdiction of the European Commission f the Dan 


Galatz to above Braila under the 


expressed the opt 


ube extends from 


same conditions as from the sea to Galatz.” Various 
conferences were later held, in the course ot vhich the 


legate stated that his Government r 


Roumanian de 
the matter to the Court for 


jected the proposal é 
judgment. At the conclusion f these conterences, the 
agreement of September 

The first question submitted to th 


18, 1926, was signed 


Court was 


“Under the law at force, has the Europea 
Commission of the D vers on the maritime 
sector of the Danube fror (3 bral is on the sector 
below Galatz? If it | 1 t owers, does it posses 
powers of any kind If these powers? H 
far upstream do tl 
An investigation of the “law at prescnt in force’ led 
the Court to examine the net ork of treaties relating 
to the Danube The latest these is the Convention 
establishing the Definitive Statute of July 23, 1921 

intention that the jurisdiction of the 


which evinces an 
two commissions of the Danube should leave no sectot 
hetween them uncovered. It also describes the Euro 
pean Commission as having jurisdiction “under the 
same conditions as before and without any modificatior 
of its existing limits The Court refused to say that 
the Definitive Statute had perpetuated the divergence 
of views, and found it “quite reasonable to suppose 
that the controversy was set led on the basis of the 
status guo ante bellum’’ This view was based upon 
“the language em] in the Statute and on the his 
torical facts upon which it rests, without any referenc: 
to preliminary discuss! ed 
The Roumanian Governn 
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or drafts 


nt contended that | 


LM 


tween Galatz and Braila the European Commission ha 
only “technical listinguished from “jurid 
ical powers.” It relied on texts used in the prepara 
tion of the Definitive Statute and the relevant articles 
of the Treaty of Versailles—the Court refused to con- 
sider the latter on account of their confidential char- 
acter: but these were considered insufficient to base 


powe! ” as < 


the contention. It was admitted that Roumania had 
participated in the pt mulgation of regulations con 
the European Commission betwee! 


ferring powers upon the E1 
Galatz and Braila 


exercised by the 


ertain powers had beer 





[f the exercise was only 


tolerated before the war, toleration implying a negation 
of rights, the “practice has now been converted into a 
legal right by Article 6 of the Definitive Statute ” An 
analvsis of numerous treaties failed to reveal support 


for the Roumanian iew, 1 vere the powers exe! 
‘ommission in fact limited t 


cised by the European ( 
what the Roumanians calle 
this, the Court accepted 
mittee of enquiry which reported in 1925, to the effect 
that “from 1883 to 1899, and from 1904 to 1914, 63 


cases had been adjudicated by the authorities of 


technical powers 


‘ . ee 
findings of the special com 


the 


European Commission ore cases were pointed 


out by the Italian representative before the Court 

Comparing the powers exercised by the European Com 
mission above Galatz with those exercised below Galatz 
the Court found that the former “cover practically the 
same ground.” Hence its conclusion that “under the 


force. the Commission has the same 
.e maritime Danube” 
nit” of the higher sectot 


law at present in 
powers on these two sectors 
and it placed the “upstream | 
immediately above the port —f Braila. on the principle 
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[The second question submitted to 

hether the powers possesses 


inter alia, whe \ 
Py ] t 


ropean Commission on the Galatz-Braila sector 


“extend over one or more zones, ter! 


and corresponding to all or part of tl ga 
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lusion of other zones territ 


nel, to the exc 
and corresponding to harbor zones sul 
clusive competence of the Roumaniat 
The Court thought that ‘‘the pre-war 
must be considered as maintained, ever 
cerns the ports of Galatz and Braila nee 
ropean Commission is entrusted with ens 
movement of vessels on the maritime Danubx 
be “inconceivable” that its territ 
“should be interrupted by port sectors 

ject to the territorial authorities.” No such 


Nor is any distinction to be drawn betwee 
surface and the land surface. Hence 1 
cluded that ‘‘as regards the ports in que 
ing line between the respective compete! 


ropean Commission and the Rouman ut 
of a non-territorial nature.” Searching 
territorial criteria, the Court adopte d tl 
gation, the Commission being competent 
navigation in ports, whether the ships ar 
through or coming to or leaving their mo 
(ii) of the obligation to ensure freed 

and equal treatment of all flags, the Commiss 
competent as concerns the ports to ex S¢ 


vision inherent in this obligation 

In view of these answers, it be 
for the Court to deal with the third qu 
Nyholm and Moore delivered separate concur 
ions, while Deputv-Judge Negulesco dissente 


verment”’ of the river has been effected he 
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Eleventh Judgment of the Permanent Court of In- 
ternational Justice*—Interpretation of Judgments 
Nos. 7 and 8 concerning the Case of the Factory at 


Chorzow 


By a previous decision of the Court, having the force 
of res judicata, the ownership of the factory at Chorzow 
had been determined, without reservation to the 





Polish 


Government of any right to ask by process of law for any 
new determination of that question. 

In its seventh judgment, of M 2 26, th 
Court had declared that the Polis! I t 
tude toward a German compan I 
Stickstoffwerke, as owner of a certain landed perty 
at Chorzow was not in conformity th a treat be 
tween Germany and Poland, signed eva, May 15 
1922. Thereafter, the two governments attempted to 
negotiate a friendly arrangement rent of 
pecuniary compensation for the 1 to this 
compan) Such negotiations did not prove fruitful 
however. and on February 8, 1927, the German Govert 
ment again had resort to the Court, submitting that th 
Polish Government was under a bligation to make 
reparation Che Polish Govern! t lisputed the 
Court’s jurisdiction, but in the Court's hth judgment 
of Tulv 26, 1927, the jurisdiction firmed the 
second German case reserved to loment the 
merits. The case is still pending 

Meanwhile, on October 18, 1927, t { 70\ 
ernment informed the Court, in a new applicati that 


the Polish Government had on September 
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binding force.” After reviewing the facts, the Court 
had no doubt that such a dispute did exist. 

On the merits, the Court found that the German 
Government sought a construction, as to meaning and 
scope, of a passage in Judgment No. 7, as follows: “If 
Poland wishes to dispute the validity of this entry in the 
land register, it can, in any case, only be annulled in 
pursuance of a decision given by a competent tribunal.” 
It held that these lines were to be “regarded as contain 
ing an additional argument, drawn from generally ac- 


nent now position of the Polish Gov- . : ” -e ‘ : 
wcateniete epee iar " cepted international law,” for its conclusion that the 
rn > t cf + ? Tie Trl onstr . ’ . . . - “ 
nment : ' le construction == Oherschlesische’s ownership of the Chorzow factory 
ley nt m . 
Judgme was established. It was not a reservation making the 
A ; x. on rnr > < es . . - " . “ 
\rgume e two governments were binding effect of the judgment given dependent on later 
‘ C — = sion tte , . : = ot 
eard on Nove! 192/, at gment was given’ court proceedings. Judgment No. 7 was a declaratory 
n December I Court is bound by Article judgment “the intention of which is to ensure recogni 
60 of its St ruction of a judgment tion of a situation at law, once and for all.” It was 
upon the re al if there is a “dispute therefore held that no right of asking by process for a 
as to the me the judgment. The declaration such as was sought by the Polish Govern- 
Polish Govern hat such a dispute existed. ment in the court at Kattowitz, had been reserved, but 
Che Court re called upon to define the that on the contrary the Court had meant to recognize. 
terms “dispute ing or scope of the judg- with binding effect between the parties concerned and 
ment.” The « spute s not have to be in respect to that particular case, amongst other things, 
manifested negotiatior Indeed, no the right of ownership of the Oberschlesische Stick 
formal manifestat necessa is sufficient that stoffwerke A.-G. in the Chorzow factory under munici- 
“the two Govern! ] in fact shown themselves pal law. 
as holding opposit C regal 1 to the meaning or Judge Anzilotti dissented from this judgment, 
scope of a judg hat is as t se points in the being opposed to giving any judgment of construction 
udgment I been decided with on the facts of this case 
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UPPLEMEN ( ement in the Ar. Portland, Un. Pac., 8:30 A. M., Saturday, July 28. 
February | ' Committe n Arrange All day auto trip around the base of Mt. Hood 
, , hae the Senate Me returning by Columbia River Highway. Tickets in 
ments and m tor the seattle 4 eet - clude trip and baked salmon luncheon. 
ing announces t 5 rates for the Tour Ly. Portland, So. Pac., 5:00 P. M., Saturday, July 28. 
= Trains as f Ar. Oakland Pier (Ferry) 5:35 P. M., Sunday, July 29. 
Toure A Ar. San Francisco (Market St. Ferry) 6:00 P. M., Sun 
it our : x P 
day, July 29 
I ( & Monday From Oakland the trains will be sent around to 
July 1¢ the So. Pac. depot at Third and Townsend Sts. where 
te N esday after they will be available after 10:30 P. M. Sunday evening 
- 01 é for those who do not wish to go to a hotel. Those 
- Ar. Glacier, ( [.. We sday, July 18 preferring to go around the bay with the train may 
3 M ra gh Glacier Park and the do so but any dinners desired should be arranged in 
joinit Canada. One night advance. Details of the San Francisco entertainment 
it Ma f e of Wales will be published later but will include a motor trip for 
Hotel ( for this trip include trans- which the tickets will provide. 
portat ls for two nights. Ly. San Francisco, So. Pac., 1:30 A. M., Tuesday, July 31 
Ly. Glacier, G1 M., I J 0 Arrive Del Monte, So. Pac., 5:00 A. M. Tuesday, July 31 
Ar. Seattle, | M., Satt July 21 Tickets include motor trip around Monterey Bay 
| Se the eaving fron by way of Pacific Grove, Pebble Beach, Carmel and the 
Cc. M.S t t for Rainier Scenic Blvd 
Park Lv. Del Monte, So. Pac., 6:30 P. M., Tuesday, July 31 
Ar. Ashfor rk 4:30 A. M. Sun- Ar. San Diego, A. T. & S. F., 10:00 A. M., Wednesday 
lay, Jul 4 Aug. 1. : 
¢ A s le \. M.. arriving Paradise Auto to Coronado Beach Hotel. Auto trips to 
+] Val »:00 M g leave Paradise Valley Balboa Park and Tia Juana during the afternoon 
‘ i5 P. M le aut nd luncheon at Tickets include all motor trips. The trains will be 
Paradis kept at San Diego overnight for the occupancy of those 
Ar. Seattle, C. } 0 P. M., Sunday, July 22 who prefer them but will be sent to Los Angeles 
\ t Seattl e included in Thursday morning so that the baggage may be un- 
, tickets Victoria and Vancouver loaded and awaiting members at their hotels. 
: B S t 9:00 A. M. and return- Lv. Coronado Beach Hotel by auto, 10:00 A. M., Thursday, 
ng a M ne d round trip to Aug. 2 
he \ I re but if the trip is Stop at La Jolla for luncheon and to see the caves 
{ exte res lay each way Route via San Juan Capistrano mission, Laguna, th 
De be published Seal Beach oil fields and Long Beach. Tickets in 
l clude transportation and luncheon. 
Ly. Se Dinner, Friday, Ar. Los Angeles by auto, 6:00 P. M., Thursday, Aug. 2. 
7 July 27 Details of the four days of entertainment in and 
on 0 A. M. Saturday morn- around Los Angeles will be published later. Friday 
ng, 2 nging thes, packing will be given to a boat trip to Catalina Island with a 
trip in a glass bottom boat while there and luncheon at 
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00 M 
PS 


7:00 A. M., Tuesday, Aug. 7. 
y morning to Zion Canyon remain 
ver Tuesday night. On Wednes 


h Kaibab Forest to the Grand 
Thursday nights at Grand 
ry | uuto to Bryce Canyor 


Ige 01 night. Saturday after 


edar Cit with a stop at Cedar 


El Escalante Hotel, Cedar City 


rtation, fourteen meals and four 


9:00 P. M., Saturday, Aug. 11. 
Pac., 6:00 A. M., Sunday, Aug. 12 
auto trip Sunday morning. Fare- 
Salt Lake Hotel 
Pac., 2:00 P. M., Sunday, Aug. 12 
8:00 A. M., Tuesday, Aug. 14 
Tour B 
A, except that it omits Glacier and 
he fs ttle 
P. & I 0 A. M., Saturday 
0 A. M. Tuesday, July 24 
ifter the Annual Dinner, Friday 
Tour C 
\ ex t it t omits Glacier on 
Califor n the return trip and 
Seatt 
Pp & | 0:30 A. M., Saturday 
>A. M Tuesday. Tulv 24 

t Annual Dinner, Friday 
\. M., Saturday, giving 
hes ick 1 transfer trunks 

0 A. M., Saturday, July 29 

around the base of Mt Hood 
lumbia River Highway Tickets 
eon 


M., Saturday, July 29 
7:00 A. M. Monday, July 30 


anyon remaining at Zion Lodge 
By auto Tuesday through Kaibab 
Canyor ['wo nights at Grand 
g Thursday morning by auto for 
sday t at Bryce Lodge. By 


Cedar City stopping at Cedar 


} ulante Hotel Tickets in 
fourteen meals and four nights 
9:00 P. M., Friday, Aug. 3 
ic., 6:00 A. M., Saturday, Aug. 4 


’ 0 P. M., Saturday, Aug. 4 
8:00 A. M., Monday, Aug. 6 


trips through Pasa 
v1 |, Beverly and Santa Monica 
ickets include all expenses connected 


Monday, Aug. 6 





Those wishing to make 


Tour A and return with Tour C may 


$60.00 to the Tour C rate 
RATES 


The rates given cover all the 
man charges for the entire trip. 


for the listed side trips. Coupon tickets 
ering all side trips and unused coupons 
rhe rates given include hotel expense 


during the five days in Zion. 


the same expense during the three days in 


eons on side trips and Pullman ti 


The rates do not include meals 
The trains may be used in place 


stated. 
Francisco and San Diego but 


Seattle and Los Angeles Meals 


carte 


One in upper berth 

One in lower berth 

One in section 

['wo in compartment, per person 


Three in drawing room, per person 190.00 


[wo in drawing room, per person. 
To the above must be added 
fare, which is 


From Chicag 
From Cincinnat 
From Washington, D. ( 
From New York 
From St. Louis 
From St. Pau 


Railroad rates from other points 
way rates, going or returning, will 


members who have made different 
the party one way Rates for chil 
plication 


Tour A is recommended for tl 
the time, as it is the most compreh 
tour that has ever been arrange: 
Many entertainment features are pl 


be announced later. 


It is earnestly requested that 
made as soon as possible in ordet 
tee may make the necessary arrangements as we 
will visit many of the coast resorts in tl 


their season 
All railroad tickets must 


Chairman’s office in order to secure t!] 


ing for the various side trips 


For information and reset 
Thomas Francis Howe, 7 


Chicago, Illinois 
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CONSIDERED 


Industrial 
> Committee on Commerce, 
the Chairman, Julius Henry 


in New York City, February 
in the audit 


orium of the Asso- 
of New York to hear 
sms of experts of a proposal 
to arbitrate labor disputes, 


1 


has formulated after two 


The hearings were opened by Charles 


f New York State and 





former president of the American 


t 


under whose administration 
arbitration by the Association 
His message carried the hope that 
hearings would evolve some plan to take 
ment of industrial disputes out of the 
atmosphere of the courts. 

President Silas H. Strawn came from Chicag 
to attend the hearings. 
the Bar Association, in its policies and 
endeavors to represent the public 
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tudied by the Association at 
the entire Lom- 
Butler, Chairman, 
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During the 
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istrial, manufacturing, arbi- 
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1e United States Arbitration 
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the public interest to amend 
bitration Law so as to in- 


ation, d so revert to the 
Bar Association. The Com- 
liscussion at these hearings 
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awfully do so in the field of intra- 
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experts in industrial relations who testified were 
Royal Meeker, former Secretary of Labor in Penn 
sylvania, Leifur Magnusson, Director, Washington 
Branch, International Labor Office, P. W. Martin, 
International Labor Office, W. Jett Lauck, forme 
Secretary of the National War Labor Board. The 
development of industrial arbitration in New York 
was given by Charles L. Bernheimer, Chairman oi 
the Committee on Arbitration of the Chamber of 
Commerce of the State of New York, and Jacob 
Billikopf, Permanent Arbitrator for the Clothing 
Manufacturers. Labor organizations were repre 
sented by William Green, President of the Amer- 
ican Federation of Labor. 

The principle embodied in the Committee’s 
formula, that contracts freely made between em 
ployer and employee to arbitrate differences should 
be enforceable, and regarded on a parity with other 
contracts was approved by all who presented 
analyses. Recognizing that the sanctity of con- 
tractual obligations has been the cornerstone of 
modern commerce, all conceded that legalization 
of agreements to arbitrate industrial disputes will 
remove an out-worn obstruction in the law, which 
has already been removed in the field of commer- 
cial arbitration. Differences of opinion arose over 
the strategic question of whether federal legisla- 
tion along these lines is timely, over the extent to 
which details of the machinery of arbitration and 
enforcement of awards should be included in the 
future drafting of a bill and over the codification 
of rights in industrial relations. 

It was stated that the simplicity and fairness 
of the principle embraced in the Committee’s for- 
mula will recommend it to the approval of industry 
and the public. It was stated that business men 
tend to favor arbitration because it leads to self 
government. The recommendation already ex- 
pressed by the American Federation of Labor and 
various industrial groups represents a degree of 
agreement which at present warrants action. The 
formula is not limited to arbitration agreements 
between organized interests, but is equally applic- 
able to agreements entirely within the shop. Mr. 
David Drechsler, attorney for the Clothing Manu- 
facturers’ Exchange, W. Jett Lauck and Charles 
L. Bernheimer stated that in their experience they 
had observed that constructive measures for the 
avoidance of industrial controversy achieve the best 
results when agreements are made in eras of indus- 
trial peace, rather than in times of controversy and 
depression when ill-advised radical leadership finds 
ready followers. Never before has there been a 
better understanding between capital and labor or 
more constructive effort. General comment has 
approved the Committee’s formula. Mr. Matthew 
Woll regarded it as the “first rays of sunshine 
breaking through the fog of existing legal chaos.” 
The New Republic said: “This committee might 
have gone off on some wild-goose chase of com- 
pulsory arbitration, or the forcible prevention of 
strikes. Instead, it sensibly recommends a policy 
of encouraging contracts between employers and 
labor organizations which shall provide for nego- 
tiation and arbitration.” The Christian Science 
Monitor on February Ist said editorially: “Labor 
in the United States is much nearer the point now 
than ever before where it will submit its case to an 
arbitral tribunal. It has proved its ability to sup 
port and defend its claims, and it has learned that 
there is no conspiracy against it as an institution.” 
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must be left largel: 
their own agreements. The arbitration plans ¢ 
the New York garment manufacture issociations 
have functioned successfully without penaliz 
ing provisions. A law which is a declaration of 
policy along the lines of the Committee's formula 
will. it is believed, have a wide influence formu- 
lating a public opinion, and encouraging the mak 
ing of arbitration agreements. 

In closing the hearings, the chair Mr 


Cohen, stated that the Committee is deter 
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consider each step in its own 
and proceed slowly. It will present its repor 


If a ill is drat 


the July meeting in Seattle. 





as a result of these hearings, copies will be sent to 
members of the Association in advance of the a 
nual meeting 
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I THE PROFESSION 
vided he conforms local regulations su gistra ‘ 
his address or proof of good character Bil 
(c) Is he entitled to practice only n t t n whi S 
he has his principal office? 
(d) Is he entitled to practice in any which t 
has an office, whether or not it is his principal office 
(e) Is he entitled to practice in the county in w 
resides, whether or not he has his principal office there i 
Feb. 14 ArLten S ‘ d 
t i 
2301 Packard Build I l 
States’ Rights and National Prohibition 
I pitor, AMERICAN Bar ASSOCIATION 
In your review of current legal ut \ ; 
Speer of New York City has written a crit I ’ k er 
titled “States’ Rights and National Prohibit y Archil . 
: sens 
E. Stevenson. Mr. Speer writes that there is no contenti ‘af 
today over the theoretical question of the rights of the _ 
. ‘ . ‘ 
rate States or their duty to exercise these rights; that t n 
‘ : er 


one of political theo but is the pr: 
tting the States to do efficiently the things 
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because of their inefficiency or neglect, and the greaté 
sources, momentum and organization of t Nat il G 
ment, are easily taken over by the latte 

In other words, in the opinion of Mr. S$ r, regardles 
the fundamental and inalienable rights f 
fatl fous regardless of their sol 1 
Constitution of the United States, w 
tect and forev preserve the rights t 
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necessary to impair 
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“The Bill of Rights and Its Destruction by Alleged 
Due Process of Law” 


Rights and Its 
of Law,” is based 
place in the 
; rat ng r the Declaration 
il lanning i the new Federal gOvV- 

tion to regulate 
es ft vl I collated my 


ay except ere- 
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s 4 t which I un 


t there is no ev! 

s so framed as to 

tion of future 
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shown t limited similarly to that of the New York 


Referring to the record of the debates and Proceedings 


in the convention of the Commonwealth of Massachusetts 


held in the year 1788, a resolution adopted on the call for 

the “ayes” and “nays” was that the Commonwealth “assent 

to and ratify the said Constitution for the United States 

of America But these words in the certificate of ratifica 
are immediately followed by the following words: 

ind as it is the opinion of this Convention, that cer- 

tain amendments and alterations in the said Constitution 


would remove the fears and quiet the apprehensions of 
many ot the good people of this Commonwealth, and more 
effectually guard against an undue administration of the 
tederal government, the Convention do therefore recom- 
mend that the following alterations and provisions be intro- 
duced into the said Constitution. 

“First, That it be explicitly declared, that all powers 
not expressly delegated by the aforesaid Constitution, are 
reserved to the several States, to be by them exercised 
etc 2 So). 

‘And the Convention do, in the name and in behalf 
of the people of this Commonwealth, enjoin it upon their 
representatives in Congress, at all times, until the altera- 
tions and provisions aforesaid have been considered, agree- 
ably to the fifth article of the said Constitution; to exert 
all their influence, and use all reasonable and legal methods 

tain a ratification of the said alterations and provisions, 
in such manner as is provided in the said Article.” 

When these various ratifications by some of the state 
got back to the United States “in Congress assembled,” tke 
members of that Congress were well aware, as I ascer- 
tained from the perusal of the pamphlets of current ad- 
dresses anit pamphlet debates that went on in the interim 
and from the scrutiny of the debates in New York and 
Virginia and Massachusetts and Pennsylvania—and in spite 
of the fact that Hamilton, in the Federalist, had argued 
against the danger of incorporating such a Bill of Rights 
in the Constitution, directly Congress was organized Mad- 
ison undertook the preparation of the Bill of Rights 
promised by the framers of the new Constitution. I make 
this statement in quotation remarks and cite my historical 
authority and it is singular that Madison copied the lan- 
guage of rider to the Massachusetts ratification, when 
he used the words in urging the consideration of such 
Bill of Rights, that it was important to remove “by a wise 
exercise of the power of amendment the honest doubts and 
apprehensions existing with regard to the security of the 
rights of the people under the new system.” 

He then elaborates the kind of rights—individual and 
personal which the people wanted to have protected and 
reserved and he said “it will be desirable to extinguish from 
the bosom of any member of the community any appre- 
hension that there are those among his countrymen who 
wish to deprive them of the liberty for which they val- 
iantly fought and freely bled” and Rives in his “Life and 
Times of James Madison” (II, 38-46), referred to these 
rights by the words “in general, every right and power of 
the people not delegated or surrendered” which, he said, 
were thus to be placed “under the aegis of the Constitution 
and by an express interdiction beyond the reach of th 
jovernments 

I respectfully submit, therefore, in rejoinder to the 
rather contemptuous manner in which Mr. Warren 
brushes aside the validity of this whole argument, that the 
ights which the people wanted placed “beyond the reach 
of the governments” were the rights for which they had 
fought against King George and their personal liberties 
were those then common to every Englishman and regard- 
less of the police power of the governments, it is obvious 
that the only rights that the first Constitutional Convention 
intended to confer upon the New Federal Government were 
the governmental and structural rights and powers that 
would enable it to function as a government apart from 
and yet surrounding all the states themselves. 

The interjection of the Bill of Rights into the Con- 
stitutional document with the differentiation as to the form 
of amendment between the legislatures and conventions of 
the people confirm my contention that it was intended 
from the beginning, that a Bill of Rights should go in and 
that the reservation of the rights of the people in the orig- 
inal document in general terms was not deemed a sufh- 
cient particularization of those rights which were to be 
placed “beyond the reach of the governments” and that 
while the various legislatures representing the states could 
abdicate state jurisdictions and state powers by surrender- 
ing them in whole or in part to the Federal Government in 
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state 
that 


Federal 
thereto 





LCongress—no 


ratifying amendments by 
authorized by 


legislature, unless especiall 





part “of the people of the United States” who constituted 


impair those liberties 
Rights in the Federal 
the land were placed 


its constituency could part with or 
and rights which, by the Bill of 
Constitution as the supreme law of 
“beyond the reach of the governments.” 

It must be conceded tl h drawing of inferences 
from a record of wl antecedent time 


+ 


at l€ 


piace at some 


at took | 


in history may result in conclusions widely apart, accord- 
ing to the preconceptions of those separate individuals who 
draw the inferences 

But, I think it remains arguable that if the Bill of 


Rights was prepared as the result of the “Gentleman's 
Agreement,” that it, by its very nature, was unamendable; 
2) that if it is amendable, dealing as it does with rights 
of the people intended to be placed “beyond the reach of 
the Governments,” it comes within the category differen- 
tiated by the contemplation of the form of ratification which 
meaningless; (3) that if this be true, then the 
(which i 


is otherwise 


XVIIIth Amendment is the first which by its 
operation takes away any individual rights which might 
conceivably be among the rights intended to be placed 
“beyond the reach of the governments) was a proposition 


the decision of the people of the 
how, that particular objection to 
the validity thereof has not 


y 
1uthoritative court. 


that must be submitted 
United States and that a: 
the form of its ratification and 
been actually presented to an 
New York, March 9 
Henry W 


JEsSsuP 


Justice Charles N. Potter 


Charles N. Potter, Justice of the Wyoming 
Court for thirty-three years and former Chief Justice, died 
at Cheyenne on Dec. 20, 1927. Going to Wyoming 51 years 
ago, Judge Potter immediately took an active part in politica] 
and public affairs. He was one of the signers of the consti- 
tution of the state of Wyoming and is declared in many ways 
to have left the impress of his individuality and ability in 
marked manner upon the records of the state. 

Among the positions of trust and responsibility which he 
has held are included those of city attorney of Cheyenne, 
county and prosecuting attorney of Laramie county, attorney 
general of the state of Wyoming, secretary of the Wyoming 
Republican State Central committee, and chairman of the 
Wyoming delegation to the Republican national convention 
in Minneapolis in 1892. During his sé the supreme 
court he was for 12 of the 33 years chief justice 

Justice Potter was born in Cooperstown, N. Y., October 
31, 1852, the son of W. and Mary J. P After acquiring 
a public school education at Grand Rapids, Mich., he took up 
the study of law and won his LL.B. degree with the class of 
1873. He then entered upon the practice of law in Grand 
Rapids, where he remained until March, 1876, when he moved 
to Cheyenne. 

He was a thirty-third degree Mason, being a member of 
Acacia lodge No. 11, A. F. and A. M., and past grand master 
of the grand lodge of Wyoming. He likewise was past grand 


>upreme 


rvice in 


tter. 


chancellor of the Wyoming grand lodge of the Knights of 
Pythias, a member of the Cheyenne Lodge No. 660 of the 
B. P. O. E. and the Woodmen of the World 


Henry Deutsch 


Henry Deutsch, a well known member of the Minneapolis 
bar, passed away suddenly at his home, 2420 Bryant Avenue 
South, on January 9, 1928. Masonic services were held by 
his Thirty-third degree associates at the Scottish Rite Cathe- 
dral, and Christian Science services at Lakeside Chapel. 

Mr. Deutsch was but 53 years of age and had been a 
member of the Minneapolis bar for 32 years. At the time of 
his death, he was senior partner of the law firm of Deutsch, 
Loeffler & Amick. During his years of activity, Mr. Deutsch 
has served as chairman of several important committees of 
the American Bar Association, was actively connected with 
the Hennepin County Bar Association, and the Minnesota 
State Bar Association. In 1923 he was appointed chairman 
of the American Bar Association committee on bankruptcy 
and for some time waged a warfare on bankruptcy fraud 
practices, condemning flagrant frauds in commercial law. His 
committee submitted a special report on bankruptcy, which 
summarized abuses and proposed legal reforms. Mr. Deutsch 
was three times elected Vice-President, and in 1910 was elected 
President of the Commercial Law League of America, an or- 
ganization of the leading commercial lawyers of the United 
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States and Canada. He has done much constructive work u 
the bar associations with which he was connected, and has 
written many splendid articles on bankruptcy practice, equity 
receiverships, etc., besides doing much to bring about th 
enactment of crime laws in his own State. 

Mr. Deutsch had lived in Minneapolis all his life, having 
a descendant of a pioneer Minneapolis family. He re 


and at the Cen 


been 
ceived his early education in the public schools 


tral High School of that city. From the University of Minne 
sota he received a degree of Bachelor of Laws in 1894, and a 
year later he completed a post graduate course at Yale Un 
versity, which made him a master of laws with the distin 
tion of magna cum laude. He was admitted to the Minnesota 
bar in October, 1595. 


Henry J. Hersey 


Former District Judge Henry J. Hersey died in Denver 


January 26, 1928. He suffered a stroke of paralysis on Jan 
uary 15th. Judge Hersey was born in Sandwich, Massachu 
setts, February 18, 1863. Upon his graduation from Bosto1 
University in 1886, he came to Colorado with his bride (ne« 
Annie Louise Budlong). He was a corporati lawyer unt 
his election to the district bench in 1918. Upon his retirement 


in 1924, he resumed his corporation practuce 

Judge Hersey was active in legal, political and 
lines; was a member of the Committee on American Citizen 
ship of the American Bar Association, and took a very active 
interest in work for the Constitution, and among t 


patriotic 


the foreign 


born. His widow, a daughter, Mrs. Burnet ( Tuthill of 
Cincinnati, and a son, Henry J. Hersey, J: f Salt Lake 
City, survive him M. F. I 
Justice John W. Sheafor 
Judge Sheafor of the Supreme Court of Colorado died 


on January 24, A. D. 1928, at his residence in Denver, after a 
brief illness. Justice Sheafor was born in Manchester, Ohio, 
March 9, 1852; was admitted to the Kansas bar when he was 
twenty-one. He came to Colorado Springs 1896, and after 
a term as district attorney, was elected to the district bench. 
He served as District Judge from 1906 until his election to 
the Supreme Court in 1922, running ahead of the ticket. He 
was a Republican and a Presbyterian. At the Judge’s request 
the funeral services were simple and unostentatious, and were 
held in the First Presbyterian Church of Colorado Springs. 
He is survived by his widow (nee Katherine Ost); a daugh- 












ter, Miss Harriet J. Sheafor, and a son, Clarence W. Sheator. 
He was a member of the Denver, Colorado, and American 
Bar Association M. F. I 


George W. Allen 
Colorado’s “Grand Old Man,” George W All 
served as Judge of the District Court of Denver for eighteen 
years and for ten years as Justice of the Supreme Court, of 
Colorado, retiring as Chief Justice in January, 1927, died on 
January 28, A. D. 1928. On January 19th, in stepping back 
to the sidewalk to avoid a speeding automobile, he fell, strik- 








ing the curbstone. A fractured hip and advanced age 
brought the fatal result. Chief Justice All ill be remem- 
bered as delivering the address of welcon at the Denver 
meeting. 

He was born, married and admitted to the bar in Penn 


sylvania, and was a member of the Pennsylvania legislature 
on reaching his majority. He migrated to Colorado Territory 
with his bride in 1875. He was descended from Thomas and 
Mary Allen, early English settlers in Jamestown, Virginia 
Thomas Allen was an anti-slavery man, and after troublous 


for Pennsylvania, where descend 


years left Jamestown 
ants tarried and thrived. 





Justice Allen’s wife died in 1916. Of s six children 
only two survive, Orren Allen of Denver and George W 
Allen, Jr., of Seattle. Another son, Judge Harrison Allen 
of the State of Washington, died about th: years ago 

The body lay in state in the rotunda of the Capitol on 
the morning of January 31st. In the afternoon funeral serv 
ices were conducted by Sangre de Cristo Chapter of Rose 
Croix No. 2 A. and A. S. R. in the Scottish Rite Temple 


before a crowd from all ranks and walks of life 

Justice Allen had a natural legal mind, great dignity, warm 
kindliness and wide sympathy. Colorado will remember him 
as a great judge; a host of men in Colorado will carry him 
in their hearts for turning them from wild and reckless boy- 
hood to useful and honorable manhood. A Prince in Israel 
has fallen! Mary F. LatHrop. 
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After Twenty Years a New Co-op 
Digest of U. S. Reports 


Retains All the Features of the Old Co-op 
Digest With Many New Ones Added 


1. Every U. S. Decision re-ex- 
amined and re-digested. 


*2. 30 per cent additional prop- 
ositions of law comprising dicta, 
rules, doctrines and principles. 


*3. Permanent section numbers. 
*4. U.S. Code Citations. 


5. Index to all annotations in 
the U. S. L. ed. 


*6. Parallel Table for A.L.R. and 
L.R.A. Digests. 


7. U. S. Supreme Court Rules, 
Equity Rules, Admiralty Rules, 
Rules of Court of Claims, Rules of 
Circuit Courts of Appeals. 


8. Table of Statutes, Treaties, 
Constitutions, etc., Cited and Con- 
strued. 


*9. Table of Statutes Cited by 
Popular Names. 


10. Table of Cases. 


11. Table of Cases Affirmed and 
Reversed. 


*12. Descriptive Word Index. 


13. Parallel Citations to all sets 
of U. S. Reports. 


*14. Kept always to date by pat- 
ented pocket supplement feature. 





*Indicates new feature. 








Generous allowance for old Co-op Digest applied against the new 


Special advance of publication price 
Volumes 1 and 2 now ready. Others will follow as published 








The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. 


150 Nassau St., 
New York City 
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“McQuillin on Municipal Corporat 


ject that has come « nithin my ¢ ‘ ervation,” 
‘rreE Ins. Co., 


CALLAGHAN & COMPANY, Inc. 


McQuillin Municipal Corporations 


NEW SECOND EDITION—1928 


Under the Caines Perpetual Revision Plan. 


—No New Editions—Always New 

























ns is the most exhaustive and satisfactory work upo 


n the sult 
says Mr. Justice Monroe 1n State vs. La ¥ ' ] 
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134 La. 78, 63 So. 630. 








AYETTI 


OU will need the new 
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because it ist 


in exist 
the law of 


poratior 


Corporat i 
high position it ha 
tained in American legal 
literature, because i > 
flects the specialized 
knowledge of its author, 
Judge Eugene M« | 
of the St. Lou Bar For 
33 years J idge McQuillin 
has been intimately asso- 
ciated with problems o 
municipal corporation 
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Arizona 





Arizona Bar Appropriates Funds for 
National Oratorical Contest 


The Arizona State Bar Association 
gave its unqualified endorsement to the 
National Oratorical Contest for high- 
school students, sponsored in the Pacific- 
Southwest by the Times, according to a 
press dispatch from Phoenix, dated Feb 
25. The Association pledged the sup 
port of its membership in carrying on 
the contest in the State and voted $1,000 
from the Association’s funds to help 
defray the contest expenses in Arizona 
The endorsement of the State Bar As- 
sociation followed similar action taken 
a few weeks ago by the Nevada State 
Bar Association and more recently by 
the Bar Association of Maricopa at its 
meeting in Phoenix. 

Unusual honor was given James P. 
Lavin of Phoenix in his re-election as 
president of the association, he being 
the first executive to succeed himself 
in the history of the body. 

A movement toward incorporation of 
the Arizona Bar Association on the lines 
adopted in California was referred to a 
committee. 


Thomas Ridgway, past president Cali- 
fornia Bar Association and a governor 
of the present California State Bar, 
was one of the principal speakers at the 
meeting. At an evening banquet the 
guest of honor was Silas H. Strawn of 
Chicago, president of the American Bar 
Association, with addresses also made by 
Superior Judge Jenckes of Phoenix and 
P, W. O'Sullivan of Prescott. 





Illinois 





A Statement Adopted by the Board of 
Managers of The Chicago Bar Asso- 
ciation with Reference to an Article 
Entitled “Hang the Dog,” Written by 
Edwin Hedrick, and Published in the 
Atlantic Monthly for September, 1927 


There appeared in the September 
number of the Atlantic Monthly an 
article entitled “Hang the Dog,” which 
was written by Edwin Hedrick, a mem- 
ber of the Chicago Bar. This article 
aroused instant and general resentment 
on the part of members of the legal 
profession throughout the country and 
was peculiarly brought home to the Chi- 
cago Bar by the reference by the editor 








of the Atlantic 









Monthly to Mr. Hedrick 
as a noted trial lawyer of this city. 
The article was called to the atten- 
tion of the Board of Managers of The 
Chicago Bar Association, which referred 
the matter to its Committee on Profes- 
sional Ethics. That Committee, after 
a full investigation, reached the conclu- 
sion, in which the Board of Managers 
concurred, that Mr. Hedrick had laid 
himself open to criticism upon two 
grounds: First, by the article itself he 
showed that he was guilty of unethical 
and unprofessional conduct in the trial 
of several of the cases to which he had 
referred, 
of his article and several times in ex- 
press words he had indicated that the 
conduct to which he resorted was the 
proper procedure to follow nd not at 
all opposed to due professiona al methods. 
Mr. Hedrick appeared before the Com- 
mittee and later prepared and submitted 
for the Board’s consideration a letter 
addressed to the Editor of the Atlantic 
Monthly with the request that it be 
published. Upon due consideration the 
Board of Managers concluded to accept 
Mr. Hedrick’s own characterization of 
his conduct in lieu of other censure, and 
to cause his letter to be published in 
the Atlantic Monthly, the American Bar 
Association Journal, the Illinois State 
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icago Bar Ass ation Record 
Copy 
310 S t M Ave r 
} er 1] 1927 
M Ellery Sed t 
r Atlanti M 
Arlington Str 
ston (17 Ma 
Jear oir 
beg ] ave ee 
ere members 
bar because article, Hang 
e Dog,” writte1 I and publish« 


the September 
‘The criticism 
f incidents in trials 


the narration 
ch I had par- 





ipated and in the ussion contained 
the article I uve subjected mysel 
the charge of lacking proper profes- 
ynal ethical standards and that in so 
ir as the articles ght be taken as 
icative of sit vs and practices 
n the part of the gal profession gen- 
rally it constitutes unjust reflection 
n the bar. 
“T now reaiize that I fully deserve this 
riticism. I owe it to myself and to the 
rofession to submit the following ex 


lanation and to request 


the Atlantic 


its publicati: 


“The article was written with the in- 
ention of expressing my views on the 
subject of capital punishment and in my 
enthusiasm to make it more readable 


nd interesting I injected several anec- 


tal reminiscences nar rating these 
reminiscences I freely mingled fiction 
vith the facts. In i make a good 
story I referred to incidents in trials of 
ases in which I had rticipated, some 
f which were yinary, and 
thers of whicl 1agnified out of 
ill proportion to tl importance and 
ffect in the cases in which they had 
ccurred and were lored and embel 
lished. Thus my st lid not conform 
with the facts. 
“This method 






yf treating these inci- 








lents has resulted ir nveying an er- 
roneous impression of my conduct in 
trying cases and my nception of the 
ethics of the profes nd of proper 
rial practice and if regarded as typical 
f the methods of lawyers generally is 
21 wholly unwarranted reflection on the 
egal profession 

“This result I did not anticipate and 
ertainly did not intend. I sincerely re- 
gret having written urticle which has 
riven such an erroneous impression of 

| 


vself and which has been interpreted 


s a reproach to the bar 


(Signed) Edwin Hedrick.” 
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State Bar Association Works on New 











Criminal Code for Ohio 
Following its notable work ir t 
ection with the ne rporation Act 

the State Bar Ass tion will now pus! 
forward the r i enactn 

f a new Cri al ( 4 rding t 

the Ohio Bulletin and Law Reporter 
f Feb. 13 As published last week the 
»mmittee of the ass tion having tl 

matter in charge is Judge Thomas H 
Darby of Cincinnati, Ju ige Chauncey 
M. Newcomer of Br un, Judge Carl V 


Weygandt of Cleveland, Judge Henry 
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M. Scarlett of Columbus and Judge 

J. M. Lyons of Youngstown. The 
changes and amendments so far ten- 
tatively agreed upon are here outlined. 

In the preliminary court it is pro- 
posed to take from the court the right 
to hold one accused of felony to the 
common pleas court or grand jury as it 
is called, except after preliminary hear- 
ing. This will abolish the so-called 
“waiving examination.” 

It is also proposed to give the pre- 
liminary court greater discretion in 
changing the grade of offense from mis- 
demeanor to felony and vice versa in 
order that the cases may be speedily 
disposed of in the proper court. 

To confer on the prosecuting attor- 
ney of the county the duty of taking 
charge of prosecutions in felony cases 
in preliminary courts. Thus they would 
be in his hands throughout the entire 
prosecution. When a felony has been 
committed, the prosecuting attorney 
may, either before or after arrest, 
procure subpoenas to be issued before 
any court or magistrate, and require 
witnesses to testify under oath concern- 
ing the offense. 

To give to the court of common pleas 
the right to prosecute in misdemeanor 
cases by information, without indict- 
ment. 

To follow the provisions of the Codes 
of Michigan and other states, by sim- 
plifying the form of indictment with 
provisions for amendment of the in- 
dictment under the direction of the 
court, and for filing bill of particulars 
in case of insufficient allegations. 

To simplify proceedings in insanity 
cases so that in case of claimed present 
insanity, to prevent trial or other pro- 
ceedings, the judge shall determine the 
matter, with or without a jury, at his 
discretion. When insanity is set up as 
1 defense it is proposed to determine 
the insanity matter in a separate pro- 
ceeding from the trial on the merits of 
the case, and in case the accused is 
found to be not guilty by reason of in- 
sanity, the verdict shall operate as a 
commitment to the Lima asylum. 

To give the court authority in case 
of a recognizance for appearance of an 
accused in the common pleas court, to 
order a copy of the recognizance within 
the discretion of the court. Peremptory 
challenges in all criminal cases, includ- 
ing capital, to be equalized as between 
the state and the defendant. 

To introduce provisions, similar to 
those in the New York Code, provid- 
ng for special jurors who may be sum- 
moned in case of the trial of intricate 
or difficult suits, or those involving 
technical facts. 

To provide an habitual criminal act, 
irrying greater penalty or life impris- 
onment in cases of habitual criminals. 





Proceedings in error to be by cer- 
tification of the trial judge, upon notice 
after the bill of exceptions is settled. 
The time for filing briefs and preparing 
argument on error proceedings to be 
shortened, and prosecution of error 
from the Court of Appeals to the Su- 
preme Court to be likewise by certifica- 
tion, immediately after judgment in case 
of such notice. 

To permit one accused of felony to 
waive trial by jury, though there may 
be some question as to whether it may 
be done without amendment of the con- 
stitution. 





Law and General Reporting 
Depositions, Hearings, Investigations and 
Con ventions. 

Specializing in Patent Work 
HERBERT J, KRAUSE 
(Notary Public) 

613 Malley Bidg., New Haven, Conn. 








ilroads t 
Iron and Steel in all of its forms 
enone, Appraisals or Advice cheer- 
furnished without obligation. 
BRIGGS & TURIVAS, Inc. 
118 S. Dearborn St. Chicago, Ti. 








LAW BOOKS FOR SALE 
Vols. 1 to 211 Pacific Reporter, regu- 

lar buckram edition, excellent con- 

dition, and 15 vols. Pacific Re- 


porter Digest .........seseseues $300.00 
California Reports, Vols. 1 to 63, 
See 0.00 


= A. (N. Ss.) Vols. 1 to 50 and 
LOUIS P. DONOVAN, Shelby, Montana 








END for questionnaire blank on 

which to file with us data con- 
cerning your clientele and experience 
in the field of Insurance Practice. 

By supplying such data you incur 
no obligation but place yourself in 
line for recommendation based on 
authentic information. 


THE INSURANCE BAR 


(Published under the auspices of The In- 
ternational Claim Association and 
endorsed by The International 
Association of Insurance 


Counsels) 
Edw. E. Collins, Field Manager 
600 Fisher Bdg. Chicago 











Unknown and Missing 
Heirs — Searched For 


An international ization serving 
Rawyers and working « ethical lines wm 
the search for heirs and legatees in mat- 
tere intestate, testate or contested; alex 
owners of dormant bank accounts, trust 
balances that have terminated, etc. 


¢ advance and handle 
cases on eontingent " 
Lawyers and cooperating with us 


in behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
sent to Lawyers on request. Legal rep 
resentatives listed for emergency 


wS Cc. Cone & COMPANY 
ederal Reserve Bank Bi¢g., CHI 








THE WALL OF 


YOUR LAW OFFICE 


Should Support 


a large beautifully framed copy of the Constitu- 
tion of the United States (with 19 amendments). 
Besides being useful in your work it lends great 
dignity to your office appearance. The general 
make-up and quality of paper results in a Seauti- 
ful, high-class, lasting, and appropriate appoint- 
ment when displayed. “Size 25x30. Matied upon 
receipt of check. Unframed, $2.00. Framed, $6.50. 
Charges prepaid. Order today while they last at 
this price. 


LEGAL PUBLISHING COMPANY 
716 Eleventh St. NW. Dept. 55. Washington, D. C. 
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AMERICAN Har ASSOCIATION JOURNAL 








Jones Commentaries on Evidence 





guage. 


1926 edition in six volumes. 


tool on Evidence. 


Price $60. Lawyers turn with con- 
fidence to JONES—the most widely sold and used practical working 
Exhaustive editorial research, thoughtful classi- 
fication and presentation of decided points in understandable lan- 
Your library demands this publication. 











BANCROFT WHITNEY COMPANY 


San Francisco 


Los Angeles 








Bar Meeting Dates 





Dates for Bar Association Meetings 


The Michigan State Bar 
will hold its annual meeting 
at Bay City, Mich., on Sept. 


The Louisiana State Bar Association 
will hold its annual meeting at Shreve- 
port on Friday and Saturday, April 13 
and 14, Important matters to be con- 
sidered by the meeting will be, Remedial 
Legislation respecting Appellate courts 
in Louisiana and Criminal Procedure in 
Louisiana. The Association plans to 
present bills to the Legislature, which 
meets in May. 

The Texas State Bar 
hold its 1928 convention in Dallas at 
the Baker Hotel, July 5, 6 and 7. Hon 
Louis Brandeis, Associate Justice of 
the United States Supreme Court, and 
other notables of the legal profession, 
will be invited to attend and deliver ad- 
dresses. 


The Montana Bar Association will 
hold its annual meeting in Yellowstone 
Park on August 3 and 4. 

The Mississippi State Bar Associa 
tion will hold its annual meeting at 
Gulfport on May 2 and 3. 

The Illinois State 
will meet in East St 
31, June 1 and 2. 


Association 
this year 
6 and 7. 


Association will 


Association 
May 


Bar 
Louis on 





Miscellaneous 





Miscellaneous 


the Western Montana 
elected Albert Besan- 
president at the an 
January. Other 


Members of 
Bar Association 
con, of Missoula, 
nual meeting held in 
officers elected were as follows: Fred 
Schilling, secretary; Ralph Arnold, treas- 
urer; E, Gummer, Missoula County: 
E. M. Tucker, Ravalli County; Wade 
E. R. Parks, Sanders County; Eugene 
Hart »le, Mineral County, and R. H 
Copeland, Lake County, vice-presidents 


Frank Andrews was  unani 
elected president of the Houston (Tex.) 
Bar Association at a recent meeting. 
Waiter Woodul was re-elected secretary 
and H. F. Montgomery was re-elected 
treasurer. 


mously 


At the annual meeting of the Ninth 
District (Minn.) Bar Association, held 
in New Ulm, in February, Alfred W. 
Mueller was elected president. Other 
officers elected were: W. H. Dempsey, 
vice-president; William R. Mitchell, 
secretary-treasurer. 


The Springfield (Mo.) Bar Associa- 
vie at its annual banquet on February 

. elected the following officers: Frank 
C. Mann, president; A. M. Curtis, first 
vice-president; Charles W. Dickey, sec- 
ond vice-president: Ernest Hamlin, sec- 
retary, and Judge John H. Fairman, 
treasurer; F. McDavid, John T. 
Sturgis and J. P. McCammon, members 
of the executive committee. 


At the annual meeting of the Taze- 
well County (Ill.) Bar Association, held 
February 14, the following officers were 
chosen: George Brecher, president; R. 
L. Russell, first vice-president; John T. 
Culbertson, second vice-president; Ray- 
mond Imig, third vice-president; R. H. 
Allison, secretary, and Harold Rust, 
treasurer. 


Robert L. Holliday was elected presi- 
dent of the El Paso (Tex.) Bar Asso- 
ciation for the next year, at the annual 
meeting in February. Other officers 
elected were as follows: Gowan Jones 
(re-elected), secretary, and Ben Howell, 
treasurer. Judge E. B. McClintock, C. 
H. Kirkland, Paul D. Thomas, W. H. 
Burges, Maury Kemp and E. M. Whit- 
aker, compose the new board of direc- 
tors. 


The Nebraska Bar Association of the 
Ninth Judicial District, at their annual 
banquet on February 21, elected the fol 
lowing officers: Lyle E. Jackson, presi- 
dent; P. M. Moody, vice-president: Carl 
Peterson, secretary, and A. E. Wenke, 
treasurer. 


The Benton County (lIa.) Bar Asso- 
ciation, recently forr ned, elected the fol- 
lowing officers: G. . Burnham, Vin- 
ton, president; Edward F. Snyder, Belle 
Plaine, vice-president; Hugh Mossman, 
Vinton, secretary-treasurer, and G. W. 
Burnham, Edward F. Snyder, L. J. Kirk- 
land, Charles E. Hughes and J. D. 
Nichols, members of the executive com- 
mittee 


At a meeting of the Lauderdale County 
(Miss.) Bar Association, held in Febru- 
ary, Judge C. C. Miller was chosen presi- 
dent. Other officers elected were: Judge 
Hardy R. Stone, vice-president, and 
Walker Broach, Jr., secretary-treasurer. 


E. Ernest Smith, 
dent of the Richmond County 


was elected Presi- 
(New 


York) Bar Association, at its annual 
meeting in February. Other officers 
elected were as follows: Elias Bernstein, 
first vice-president; John M. Braisted, 
second vice-president; Ernest M. Garbe, 
treasurer, and George E. Draper, sec- 
retary. 

The Minnehaha County (So. Dak.) 
Bar Association, at its annual meeting 
held February 15, elected the following 
officers: B. C. Mathews, president; 
John T. Medin, first vice-president: John 
H. Voorhees, second vice-president; 
Tore Teigen, secretary, and John S. 
Murphy, treasurer. 

A. & 
of the 


Moran was re-elected president 

Otoe County (Neb.) Bar Asso- 
ciation, at a recent meeting of the As- 
sociation. George H. Heinke was re- 
elected vice-president, and Thomas E. 
Dunbar, re-elected secretary-treasurer. 


The Fourth Judicial District (IIl.) 
Bar Association, organized in January, 
elected the following officers: Harry 
Hershey, Taylorville, president; Judge 
J. G. Burnsides, Vandalia, vice-presi- 
dent, and District Attorney Carl Price, 
secretary-treasurer. 


At the forty-sixth annual meeting of 
the Minneapolis (Minn.) Bar Associa- 
tion, Charles E, Purdy was retained as 
president. Other officers re-elected were 
as follows: Norton M. Cross, vice- 
president; S. D. Klapp, secretary and 
treasurer; George B. Leonard, J. Van 
Valkenburg, H. D. Irvin, William Frust 
and Edward Nelson, members of the 
executive committee. 


The Faribault (Mir Bar 
tion, at a regular meeting on 
7, elected the following officers: James 
P. McMahon, president; A. B. Chil- 
dress, vice-president, and John E. 
Coughlin, secretary-treasurer. Lucius 
A. Smith and Judge C. M. Stockton 
were chosen trustees 


Associa- 
February 


Scotts Bent 
for Perfect Lawns/ 


Sod in six weeks. A rich, velvety stretch 
« lawn that chokes out weeds before 
— can grow! A deep, thick, uniform 
that’s everlasting and that makes 
si home a beauty spot. 


ae New yr 


fae ie 
O. M. SCOTT & SONS CO. 
180 Main Street, Marysville, Ohio 














COLLIER on BANKRUPTCY 


THIRTEENTH EDITION, 4 VOLUMES 


Always Up to Date by 
Annual Cumulative Supplements (1928 Supplement Now Ready) 


ALL the BANKRUPTCY LAW and PRACTICE 
Only Scientific, Statutory Treatise on Bankruptcy. 


Bankruptcy Law is purely statutory both in its origin and in its development, being 
founded and grounded on the Federal Bankruptcy Act. Every Bankruptcy case always con 
strues some part of some Section of the Bankruptcy Act, and the statutory principle laid 
down in such case always pertains to the application or discussion of such Section. There- 
fore, it is unscientific and misleading to disassociate the case and the Bankruptcy statute, 
and to treat bankruptcy law as a system of common-law jurisprudence. Collier is the only 
work which correlates the text of the Bankruptcy Act with the discussion thereunder, 
other works relegating the Act to an Appendix. 


1. Each Section Made Complete Chapter by Itself. 


Text of the section itself, analysis or synopsis of subject-matter thereof, and an ex- 
haustive and encyclopedic commentary and treatise, with the relation between Sections 


precisely shown. 


Each Section Given Premier Place in Text Treatment. 

Each Section of the Act, made a complete Chapter by itself, is set forth in full at the 
head of the Chapter, and is arranged in its consecutive, which is its logical, order, and is 
followed by copious Cross References. 


Each Section is Copiously and Exhaustively Cross-Referred. 

Each Section or Chapter is cross-referred to all other related Sections, to analogous 
provisions of former U. S. Bankruptcy Acts and of the present Canadian and English 
Acts, and to the General Orders and to the Official and Supplemental Forms. The 
Collier System of Cross References is an exclusive feature. 


Collier Analysis or Synopsis is Incomparably Superior. 

At the head of each Chapter is a complete, logical Analysis or Synopsis of the con- 
tents thereof, which enables the user to turn quickly and surely to the point desired. 
A specimen for comparison, fairly selected, is found on page 118 of Collier, Thirteenth 


i-dition. 


Completely Exhaustive Treatise and Commentary. 

Collier completely covers all phases of Bankruptcy Law and Practice, showing the 
construction of all Sections of the Bankruptcy Act and their application in all cases, 
thereby serving the needs of the busy Bankruptcy lawyer by answering quickly, ac- 
curately and exhaustively all questions of Bankruptcy Law and Practice. 


General Orders in Bankruptcy Annotated. 


Forms of Bankruptcy Annotated. 
Over 500 Forms, both official and Supplemental. 
‘olumes, 4911 Pages, with 19028 Supplement giving the 1926 Bankruptcy Amendments $40.00 


MATTHEW BENDER & COMPANY 


INCORPORATED 
109 State St. 296 Broadway 


Albany, N. Y. New York City 




















WASHINGTON 


1775-1928 





“What with my own business, my present ward’s, my 
mother’s which is wholly in my hands, Colonel Colville’s, 
Mrs. Savage’s, Colonel Fairfax’s and the little assistance 
I have undertaken to give in the management of my brother 
Augustine’s concerns (for I have absolutely refused to 
qualify as an executor) I have been kept constantly 
engaged in writing letters, settling accounts and nego- 
tiating one piece of business or another, by which means 
I have really been deprived of every kind of enjoyment.” 
(George Washington to John West, Jan. 13, 1775.) 


If there had been Corporate Suretyship in the time of 
Washington he could have declined to qualify. He could 
have arranged for the services of an experienced lawyer and 
secured complete protection for all of these estates by the 
simple requirement of a surety bond from the administra- 


tors c. t. a. 

Statesmen and business men of today do not have to act 
as executor or guardian for their relatives to make sure that 
estates will not be squandered. When an attorney known 
to the testator or the family and familiar with probate law 
qualifies as executor or guardian and is bonded by the 
World’s Largest Surety Company the greatest degree of pro- 
tection is assured to the estate. 

It is the ideal modern combination which, unfortunately, 
did not exist in General Washington’s lifetime. 

A NATIONAL SURETY bond brings peace of mind 


to all interested parties. 


Apply direct or to our agent in your city. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 
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